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SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of this Regulatory Action

The Federal Government makes significant annual investments
under title IV of the HEA through programs that provide
financial assistance to help students pay for postsecondary
education and training. This includes both Federal grants and
Federal loans, with the largest amount of such aid flowing
through Pell Grants and Direct Loans. These investments in
education amount to well over $100 billion in new Pell Grants
and Direct Loans in total made each year.!

The Federal Government’s commitment to postsecondary
education and training is well-justified. Postsecondary
education and training generate important benefits both to the
students pursuing new knowledge and skills and to the Nation
overall. Higher education increases wages and lowers
unemployment risk,? and leads to myriad non-financial benefits

including better health, job satisfaction, and overall

1 Note that the dollar figure in the text above refers to the sum of all Pell
Grants and Direct Loans made each year. The cost of Direct Loans, which is
the lion’s share of this amount, to the Federal Government is less than the
amount disbursed since borrowers repay, as expanded on below. This final
rule affects a small fraction of the total amount, as detailed below.

2 Barrow, L. & Malamud, O. (2015). 1Is College a Worthwhile Investment?
Annual Review of Economics, 7(1), 519-555. Card, D. (1999). The Causal
Effect of Education on Earnings. Handbook of Labor Economics, 3, 1801-1863.



happiness.3 In addition, increasing the number of individuals
with postsecondary education creates social benefits, including
productivity spillovers from a better educated and more flexible
workforce,? increased civic participation,® improvements in
health and well-being for the next generation,® and innumerable
intangible benefits that elude gquantification. In addition, the
improvements in productivity and earnings lead to increases in
tax revenues from higher earnings and lower rates of reliance on
social safety net programs. These downstream increases in net
revenue to the Government can be so large that public
investments in higher education, including those that Congress
established in title IV, HEA, more than pay for themselves.’

These benefits are not guaranteed, however. Research has
demonstrated that the returns, especially the gains in earnings
students enjoy as a result of their education, vary dramatically
across institutions and among programs within those

institutions.® As we illustrate in the Regulatory Impact

3 Oreopoulos, P. & Salvanes, K. G. (2011). Priceless: The Nonpecuniary
Benefits of Schooling. Journal of Economic Perspectives, 25(1), 159-184.

4 Moretti, E. (2004). Workers’ Education, Spillovers, and Productivity:
Evidence from Plant-Level Production Functions. American Economic Review,

94 (3), 656-690.

5 Dee, T.S. (2004). Are There Civic Returns to Education? Journal of Public
Economics, 88(9-10), 1697-1720.

¢ Currie, J. & Moretti, E. (2003). Mother’s Education and the
Intergenerational Transmission of Human Capital: Evidence from College
Openings. The Quarterly Journal of Economics, 118 (4), 1495-1532.

7 Hendren, N. & Sprung-Keyser, B. (2020). A Unified Welfare Analysis of
Government Policies. The Quarterly Journal of Economics, 135(3), 1209-1318.
8 Hoxby, C.M. (2019). The Productivity of US Postsecondary Institutions. 1In
Productivity in Higher Education, Hoxby, C.M. & Stange, K.M. (eds).
University of Chicago Press. Lovenheim, M. & Smith, J. (2023). Returns to
Different Postsecondary Investments: Institution Type, Academic Programs,
and Credentials. In Handbook of the Economics of Education Volume 6,
Hanushek, E., Woessmann, E. & Machin, S. (eds). New Holland.



Analysis (RIA) of this final rule, even among the same types of
programs—that is, among programs with similar academic levels
and fields of study—both the costs and the outcomes for students
differ widely. Most postsecondary programs provide benefits to
students in the form of higher wages that help them repay any
loans they may have obtained to attend the program. But too
many programs fail to increase graduates’ wages, having little
or even negative effects on graduates’ earnings.? At the same
time, too many programs charge much higher tuition than similar
programs with comparable outcomes, leading students to borrow
much more than they would have needed had they chosen a more
affordable program.

While increased borrowing is indicative of higher education
costs-of-attendance, financing the costs of postsecondary
education and training with Federal student loans creates
significant risk for borrowers and the Federal Government (as
well as taxpayers). In particular, if students’ earnings after
college are low, then they are likely to face difficulty in
repaying their loans and will be more likely to default. The
associated penalties and delays in repayment make the student
loan more costly to repay, and, by damaging the borrower’s

credit, may also increase costs of other borrowing

 Cellini, S. & Turner, N. (2018). Gainfully Employed? Assessing the
Employment and Earnings of For-Profit College Students Using Administrative
Data. Journal of Human Resources, 54(2).



considerably.® From the Federal Government’s perspective, if
borrowers earn less, then they are also entitled to repay less
of their loans under Income-Driven Repayment (IDR) plans and can
have their loans forgiven after preset amounts of time in
repayment. And if borrowers default on a loan, they may end up
repaying less than they borrowed depending on the success of
various collections tools available to the Government. As a
result, low labor market earnings and low earnings relative to
debt both drive up the costs, to both the borrower and
taxpayers, of postsecondary investments financed with student
loans.

With college tuition consistently rising faster than
inflation, and given the growing necessity of a postsecondary
credential to compete in today’s economy, it is critical for
students, families, and taxpayers alike to have accurate and
transparent information about the possible financial
consequences of their postsecondary program options. Providing
information on the typical earnings outcomes, borrowing amounts,
costs of attendance, and sources of financial aid — and
providing it directly to prospective students in a salient way
at a key moment in their decision-making process — would help

students make more informed choices. The same information will

10 For example, a 2023 Consumer Financial Protection Bureau analysis suggests
that a default on a borrower’s credit record could lower their credit score
by about 50 points, which might result in an additional cost of $1,700 on a

typical auto loan due to less favorable interest terms. Gibbs, Christa
(2023) . 1Initial Fresh Start Program Changes Followed by Increased Credit
Scores for Affected Student Loan Borrowers. Consumer Financial Protection

Bureau (https://www.consumerfinance.gov/about-us/blog/initial-fresh-start-
program-changes-followed-by-increased-credit-scores-for-affected-borrowers/) .



also allow taxpayers and college stakeholders to better assess
whether public and private resources are being effectively used.
For many students, and for many stakeholders, these financial
considerations would, appropriately, be just one of many factors
used in deciding whether and where to enroll. But as noted
throughout this final rule including the RIA, it is clear that
both prospective students and the population in general consider
these financial factors as among the most important in assessing
postsecondary education performance.

For programs that consistently produce graduates with very
low earnings, or with earnings that are too low to repay the
amount the typical graduate borrows to complete a credential,
additional measures are needed to protect students from
financial harm. Making information available has been shown to
improve consequential financial choices across a variety of
settings. But it has also been shown to be a limited remedy,
especially for more vulnerable populations who may struggle to
access the information, or who have less support in interpreting

and acting upon the relevant information.!!

11 Baker, Dominique J., Cellini, Stephanie Riegg, Scott-Clayton, Judith &

Turner, Lesley J. (2021). Why Information Alone Is Not Enough to Improve
Higher Education Outcomes. The Brookings Institution
(www.brookings.edu/blog/brown-center-chalkboard/2021/12/14/why-information-
alone-is-not-enough-to-improve-higher-education-outcomes/). Steffel, Mary,
Kramer II, Dennis A., McHugh, Walter & Ducoff, Nick (2019). Information
Disclosure and College Choice. The Brookings Institution

(www.brookings.edu/wp-content/uploads/2020/11/ES-11.23.20-Steffel-et-al-
1.pdf) .



To address these issues, the Department establishes
subparts Q and S of part 668, and makes supporting amendments to
§§ 600.10, 600.21, 668.2, 668.13, 668.43, and 668.91.

(1) In subpart Q, we establish a financial value
transparency framework. That framework will increase the
quality and availability of information provided directly to
students about the costs, sources of financial aid, and outcomes
of students enrolled in all eligible programs. In part, the
transparency framework establishes measures of enhanced earnings
and affordable debt — more specifically, the earnings premium
(EP measure) that typical program graduates experience relative
to the earnings of typical high school graduates, as well as the
debt service burden (debt-to-earnings ratio or D/E rates
measure) for typical graduates. It further establishes
performance benchmarks for each measure, denoting a threshold
level of performance below which the program may have adverse
financial consequences to students. This information will be
made available to all students via a program information website
maintained by the Department and described in amended § 668.43.
For programs that do not meet the performance benchmarks for the
D/E rates measure, prospective students will be required to
acknowledge having viewed these disclosures before entering into
enrollment agreements with an institution. Further, the
Department’s program information website will provide the
public, taxpayers, and the Government with relevant information

with which they may act to better safeguard the Federal



investment in these programs. The transparency framework will

also provide institutions with meaningful information that they
can use to compare their performance to other institutions and

improve student outcomes in these programs.

(2) In subpart S, we establish an accountability and
eligibility framework for gainful employment programs. This GE
program accountability framework is specific to educational
programs that, as a statutory condition of eligibility to
participate in title IV, HEA, are required to provide training
that prepares students for gainful employment in a recognized
occupation or profession (GE programs). GE programs include
nearly all educational programs at for-profit institutions of
higher education, as well as non-degree programs at public and
private nonprofit institutions such as community colleges. The
GE program eligibility framework will use the same earnings
premium and debt-burden measures from the transparency framework
to determine whether a GE program remains eligible for title IV,
HEA participation. The GE eligibility criteria define what it
means to prepare students for gainful employment in a recognized
occupation, and they tie program eligibility to whether GE
programs provide education and training to their title IV, HEA
students that lead to earnings beyond those of high school
graduates and sufficient to allow students to repay their
student loans. GE programs that fail the same measure in any

two out of three consecutive years for which the measure is



calculated will not be eligible to participate in title IV, HEA
programs.

The Department has previously issued regulations on these
issues three times. We refer to those regulatory actions as the
2011 Prior Rule (76 FR 34385), the 2014 Prior Rule (79 FR
64889), and the 2019 Prior Rule (84 FR 31392), which rescinded
the 2014 Prior Rule. For a detailed discussion of the history

of these regulations, please see the Background section of the

notice of proposed rulemaking that was published in the Federal
Register on May 19, 2023 (88 FR 32300) (NPRM). This final rule
departs from the 2019 Prior Rule and partly reinstates
provisions of the 2014 Prior Rule, but this final rule also
departs in certain respects from the 2014 Prior Rule to improve
the regulations in light of new data and current circumstances,
as discussed in the NPRM.!?

The financial wvalue transparency framework covers all
programs that participate in the title IV, HEA programs, and it
will dramatically enhance the quality of information available
to all students so that they may better assess the financial
consequences of their education choices. As explained in the
NPRM and elaborated below, the framework will improve on the
information currently available to students by generating
program-level information on cost of attendance and available
aid for all types of students and by ensuring the information is

delivered to students. The acknowledgment requirements ensure

2 88 FR 32300, 32306 (May 19, 2023).



this information is viewed before students enroll when
performance measures indicate a heightened risk of adverse
borrowing outcomes for students.

With respect to GE programs, the Department remains
concerned about the same problems that motivated our 2011 and
2014 Prior Rules. These included the growth in student loan
debt generally, and especially increased borrowing at private
for-profit colleges, increasingly high rates of default, higher
costs, and lawsuits and investigations into the deceptive
practices of many institutions.

Overall, the amount of outstanding student loan debt is
even higher than it was at the time of the 2014 Prior Rule. Then
we cited a total portfolio of $1,096.5 billion. It is now 49
percent larger — at $1,634 billion outstanding. The number of
individuals with outstanding student loans is also 3.5 million
higher.13

The 2011 and 2014 rules were issued during a time of growth
at private for-profit colleges when the Department was concerned
about the effects of such growth. While the sector is not
currently growing at the rates it did at that time, its 12-month

full-time-equivalent enrollment in 2020-21 was above its levels

13 U.S. Department of Education, Federal Student Aid (2023). Federal Student
Aid Portfolio Summary (data set). National Student Loan Data System (NSLDS)

(https://studentaid.gov/sites/default/files/fsawg/datacenter/library/Portfoli
oSummary.xls) .



in 2017-18.1% During those years, enrollment in private for-
profit colleges grew 5 percent even as public and private
nonprofit institutions saw a 7 percent decline. Similarly, the
share of title IV, HEA funds going to private for-profit
colleges in 2020-21 was at the same level as in 2016-17.15

Loan usage at private for-profit colleges also remains
high. In the 2014 Prior Rule we noted concerns that the
borrowing rate in 2011-12 among less-than-two-year institutions
was 60 percent at private for-profit institutions wversus 10
percent at public institutions.'® Data from 2019-20 show that 63
percent of students in less-than-two-year private for-profit
institutions took out loans compared to 18 percent of those at
public colleges, though the estimate for public colleges has a
high standard error.l” In fact, the borrowing rate at two-year

and less-than-two-year private for-profit colleges in 2019-20

14 See U.S. Department of Education, National Center for Education Statistics
(2021) . Table 8. Twelve-month full-time-equivalent enrollment at Title IV
institutions, by student level, level and control of institution: United
States, 2020-21. 1IPEDS Data Explorer
(https://nces.ed.gov/ipeds/Search?query=&query2=&resultType=all&page=1&sortBy
=date descé&overlayTableId=32468). U.S. Department of Education, National
Center for Education Statistics (2018). Table 8. Twelve-month full-time-
equivalent enrollment at Title IV institutions, by student level, level and
control of institution: United States, 2017-18. IPEDS Data Explorer
(https://nces.ed.gov/ipeds/Search?query=&query2=&resultType=all&page=1&SsortBy
=date descé&overlayTableId=25212).

15 U.S. Department of Education, Federal Student Aid (2023). 2022-2023 Grant
and Loan Volume by School Type (data set). FSA Data Center
(https://studentaid.gov/sites/default/files/fsawg/datacenter/library/Summaryb
ySchoolType.xls) .

16 UJ.S. Department of Education (2014). Program Integrity: Gainful
Employment. 79 FR 65033, October 31, 2014. Federal Register, 34 CFR parts
600 and 668 (Docket ID ED-2014-0OPE-0039)
(https://www.federalregister.gov/d/2014-25594/p-2324) .

17 Cameron, M., Johnson, R., Lacy, T.A., Wu, J., Siegel, P., Holley, J., Wine,
J. & RTI International (2023). Table A-1. Selected financial aid receipt:
Percentage of undergraduates receiving selected types of financial aid. 1In
2019-20 National Postsecondary Student Aid Study (NPSAS:20) First Look at
Student Financial Aid Estimates for 2019-20 (NCES 2023-466). U.S. Department
of Education (https://nces.ed.gov/pubs2023/2023466.pdf) .



was higher than in 2015-2016. And among two-year for-profit
colleges it even exceeds the rates in 2011-12.18

Issues with default rates also did not abate between 2014
and the national pause on student loan payments and interest in
2020 due to the COVID-19 national emergency. From 2015 to 2019
there were still more than 1 million new Direct Loan defaults a
year. And the number of new Direct Loan defaults in the 2019
fiscal year was higher than in 2015.1° The official cohort
default rates did see slight declines from fiscal year 2012 to
fiscal year 2017 (the last cohort before the pause would affect
results). But the decline in the overall rate was nearly double
what it was at private for-profit colleges (a reduction of 2.1
percentage points versus 1.1 percentage points) .20 And this is

despite the closure of large for-profit colleges with poor track

18 Compare the previous citation with Radwin, D., Wine, J., Siegel, P., Bryan,
M. & RTI International (2013). Table 1. Percentage of undergraduates
receiving selected types of financial aid, by type of institution, attendance
pattern, dependency status, and income level: 2011-12. 1In 2011-12 National
Postsecondary Student Aid Study (NPSAS:12) Student Financial Aid Estimates
for 2011-12 (NCES 2013-165). U.S. Department of Education
(https://nces.ed.gov/pubs2013/2013165.pdf) . Radwin, D., Conzelmann, J. G.,
Nunnery, A., Lacy, T. A., Wu, J., Lew, S., Wine, J., Siegel, P. & RTI
International (2018). Table 1. Percentage of undergraduates receiving
selected types of financial aid, by control and level of institution,
attendance pattern, dependency status, and income level: 2015-16. In 2015-
16 National Postsecondary Student Aid Study (NPSAS:16) Student Financial Aid

Estimates for 2015-16 First Look (NCES 2018466). National Center for
Education Statistics (https://nces.ed.gov/pubs2018/2018466.pdf) .
19 U.S. Department of Education (Sept. 14, 2023). Direct Loans Entering

Default. National Student Loan Data System (NSLDS)
(https://studentaid.gov/sites/default/files/DLEnteringDefaults.x1ls) .

20 Federal Student Aid Office, U.S. Department of Education (2016). National
Student Loan Default Rates from its 2016 Official FY2013 Cohort Default Rate
Briefing
(https://fsapartners.ed.gov/sites/default/files/attachments/eannouncements/20
160fficialFY2013CDRBriefing.pdf). Federal Student Aid Office, U.S.
Department of Education (2020). FY 2017 Official National Cohort Default
Rates with Prior Year Comparison and Total Dollars as of the Date of Default
and Repayment. In 2020 Cohort Default Rate National Briefing for FY2017
(https://fsapartners.ed.gov/sites/default/files/attachments/2020-
09/093020CDRNationalBriefingFY17Attach O.pdf).



records, such as ITT Technical Institute and Corinthian
Colleges.

Regarding lawsuits and investigations, the Department notes
that these actions still continue today. Just last year the
California Department of Justice won its case against Ashford
University, and the Secretary has concluded substantial
misrepresentations brought to light in that case continued until
2020.2Y The U.S. Department of Justice has also continued to
settle cases involving for-profit colleges.?2 OQOther State
attorneys general or city officials have also reached
settlements with for-profit institutions over allegations about
the same type of behavior identified by the Department in the
2014 rule, though these settlements did not come with an

admission of wrongdoing.?3

2l California Department of Justice, Office of the Attorney General (Mar. 7,
2022) . Attorney General Bonta: Ashford University Must Pay $22 Million in
Penalties for Defrauding California Students (https://oag.ca.gov/news/press-
releases/attorney-general-bonta-ashford-university-must-pay-22-million-
penalties). U.S. Department of Education (Aug. 30, 2023). Biden-Harris
Administration Approves $72 Million in Borrower Defense Discharges for over
2,300 Borrowers Who Attended Ashford University
(https://www.ed.gov/news/press-releases/biden-harris-administration-approves-
72-million-borrower-defense-discharges-over-2300-borrowers-who-attended-
ashford-university) .

22 U.S. Attorney’s Office, Middle District of Louisiana (June 23, 2017).
School Owner and CEO Convicted of Federal Financial Aid Fraud Offenses and
Money Laundering. U.S. Department of Justice (https://www.justice.gov/usao-
mdla/pr/school-owner-and-ceo-convicted-federal-financial-aid-fraud-offenses-
and-money). U.S. Attorney’s Office, District of Connecticut (May 27, 2022).
School and Owner Pay Over $1 Million to Resolve Allegations of Attempts to
Improperly Influence the School's Student Loan Default Rate. U.S. Department
of Justice (https://www.justice.gov/usao-ct/pr/school-and-owner-pay-over-1-
million-resolve-allegations-attempts-improperly-influence).

23 Office of Attorney General Maura Healey (Aug. 8, 2018). American Military
University Pays $270,000 for Alleged Failure to Disclose Job Prospects, High-
Pressure Enrollment Tactics. Mass.gov (https://www.mass.gov/news/american-
military-university-pays-270000-for-alleged-failure-to-disclose-job-
prospects-high-pressure-enrollment-tactics). Department of Consumer and
Worker Protection (Oct. 3, 2022). Department of Consumer and Worker



According to the Department’s data and analyses, which are
presented in the RIA of this final rule,?? GE programs account
for a disproportionate share of students who complete programs
with very low earnings and unmanageable debt. The expansion of
IDR plans for Federal student loans, which has risen since the
2014 Prior Rule was released, partially shields borrowers from
these risks. But such after-the-fact protections do not address
underlying program failures to prepare students for gainful
employment in the first place, and they shift the risks of
nonpayment of loans from students with poor labor market
outcomes and high debt to taxpayers. The reasons for the
departure from the 2019 rescission are discussed in detail in
the NPRM of the rule, with detail on particular points discussed
further below.

In light of the HEA differentiation between career training
(GE) programs and other eligible programs, through statutory
language that defines title IV-eligible career training programs
as those that prepare students for gainful employment, the
Department has different responsibilities with respect to GE
programs and different tools available in administering the
title IV, HEA programs. For these programs, where labor market
outcomes are central to their mission, the Department

establishes a clear and administrable GE program accountability

Protection Settles With ASA College for Deceptive Advertising Targeting
Immigrants and Other Vulnerable New Yorkers. NYC.gov
(https://www.nyc.gov/site/dca/media/pr100322-DCWP-Settles-With-ASA-College-
for-Deceptive-Advertising.page) .

24 See Tables 4.4, 4.5, 4.8, and 4.9 below.



framework based on the EP and D/E measures, which the Department
will use to evaluate what it means to prepare students for
gainful employment in a recognized occupation and whether a GE
program is eligible to participate in title IV, HEA.

While the financial wvalue transparency framework and the GE
program accountability framework are both designed to improve
student financial outcomes, they differ in scope and approach,
derive from the Department’s exercise of different regulatory
authorities. The two frameworks are intended to function
independently, and their respective components are intended to
be severable. Elsewhere we discuss the complementary nature of
the two frameworks as well as their severability,?® and we
address the Department’s authority to take action in the next
section. 1In subsequent sections we explain our reasoning and
the evidence relevant to the positions that we adopt, and we
identify a number of constructive public comments that, upon
reflection, have convinced the Department to modify certain
proposals made in the NPRM. But our core conclusions remain the
same. Considering the promise of postsecondary education and
training in its many forms alongside the Federal Government’s
investment therein and all applicable law, the Department adopts

this final rule.

25 See the NPRM, 88 FR 32300, 32341 (May 19, 2023), for a detailed discussion
of how these regulations are intended to be severable.



Authority for this Regulatory Action

To address the need for regulatory action, the Department
amends §S 600.10, 600.21, 668.2, 668.13, 668.43, and 668.91, and
establishes subparts Q and S of part 668.

The Department’s authority to establish the financial value
transparency framework and the GE program accountability
framework is derived primarily from: first, the Secretary’s
generally applicable rulemaking authority, which includes but is
not limited to provisions regarding data collection and
dissemination; second, authorizations and directives within
title IV of the HEA regarding the collection and dissemination
of potentially useful information about higher education
programs, as well as provisions regarding institutional
eligibility to benefit from title IV; and third, the further
provisions within title IV, HEA that address the eligibility of
GE programs.

As for general and crosscutting rulemaking authority,
section 410 of the General Education Provisions Act (GEPA)
grants the Secretary authority to make, promulgate, issue,
rescind, and amend rules and regulations governing the manner of
operation of, and governing the applicable programs administered
by, the Department.?® This authority includes the power to
promulgate regulations relating to programs that we administer,
such as the title IV, HEA programs that provide Federal loans,

grants, and other aid to students. Moreover, section 414 of the

26 20 U.S.C. 1221e-3.



Department of Education Organization Act (DEOA) authorizes the
Secretary to prescribe those rules and regulations that the
Secretary determines necessary or appropriate to administer and
manage the functions of the Secretary or the Department.?’

Section 431 of GEPA grants the Secretary additional
authority to require institutions to make data available to the
public about the performance of their programs and about
students enrolled in those programs. That section directs the
Secretary to collect data and information on applicable programs
for the purpose of obtaining objective measurements of the
effectiveness of such programs in achieving their intended
purposes, and also to inform the public about federally
supported education programs.?® This provision lends additional
support to the reporting requirements and the Department’s
program information website, which will enable the Department to
collect data and information for the purpose of developing
objective measures of program performance, not only for the
Department’s use in evaluating programs but also to inform
students, their families, institutions, and others about those
federally supported programs.

As for provisions within title IV, HEA, several of them
address the effective delivery of information about

postsecondary education programs. For example, section 131 of

2720 U.S.C. 3474.

28 20 U.S.C. 1231a(2)-(3). “Applicable program” means any program for which
the Secretary or the Department has administrative responsibility as provided
by law or by delegation of authority pursuant to law. 20 U.S.C. 1221 (c) (1).



the Higher Education Act of 1965, as amended (HEA), provides
that the Department’s websites should include information
regarding higher education programs, including college planning
and student financial aid,?? the cost of higher education in
general, and the cost of attendance with respect to all
institutions of higher education participating in title IV, HEA
programs .39 Those authorizations and directives expand on more
traditional methods of delivering important information to
students, prospective students, and others, including within or
alongside application forms or promissory notes for which
acknowledgments by signatories are typical and longstanding.3!l
Educational institutions have been distributing information to
students at the direction of the Department and in accord with
the applicable statutes for decades.?3?

The GE program accountability framework also is supported
by the Department’s statutory responsibilities to observe
eligibility limits in the HEA. Section 498 of the HEA requires
institutions to establish eligibility to provide title IV, HEA

funds to their students. Eligible institutions must also meet

29 See, for example, 20 U.S.C. 1015(e).

30. 20 U.s.C. 1015¢(a) (3), (b), (c)(5), (e), (h). See also section 111 of the
Higher Education Opportunity Act, 20 U.S.C. 1015a, which authorizes the
College Navigator website and successor websites.

31 See, for example, 20 U.S.C. 1082 (m), regarding common application forms and
promissory notes or master promissory notes. See also 34 CFR 685.304(a) (3),
regarding Direct Loan counseling and acknowledgments.

32 A compilation of the current and previous editions of the Federal Student
Aid Handbook, which includes detailed discussion of consumer information and
school reporting and notification requirements, is posted at
https://fsapartners.ed.gov/knowledge-center/fsa-handbook.



program eligibility requirements for students in those programs
to receive title IV, HEA assistance.

One type of program for which certain categories of
institutions must establish program-level eligibility is, in the
words of section 101 and section 102 of the HEA, a “program of
training to prepare students for gainful employment in a
recognized occupation.”33 Section 481 of the HEA articulates
this same requirement by defining, in part, an “eligible
program” as a “program of training to prepare students for
gainful employment in a recognized profession.”3? The HEA does
not more specifically define “program of training to prepare,”
“gainful employment,” “recognized occupation,” or “recognized
profession” for purposes of determining the eligibility of GE
programs for participation in title IV, HEA. The Secretary and
the Department have a legal duty to interpret, implement, and
apply those terms in order to observe the statutory eligibility
limits in the HEA. 1In the section-by-section discussion in the
NPRM, we explained further the Department’s interpretation of
the GE statutory provisions and how those provisions should be
implemented and applied.

The statutory eligibility criteria for GE programs are one
part of the foundation of authority for warnings from
institutions to prospective and enrolled GE students. In the GE

context, the Department has not only a statutory basis for

3320 U.S.C. 1001 (b) (1)
3¢ 20 U.S.C. 1088(b) (1) (A) (1) .



pursuing the effective dissemination of information to students
about a range of GE program attributes and performance metrics, 3°
but also the authority to use certain metrics to determine that
an institution’s program is not eligible to benefit, as a GE
program, from title IV, HEA assistance. When an institution’s
program is at risk of losing eligibility based on a given
metric, the Department may then require the institution that
operates the at-risk program to alert prospective and enrolled
students that they may not be able to receive title IV, HEA
assistance for enrollment in the program in future years.
Without a direct communication from the institution to
prospective and enrolled students, the students may lack
information critical to their program enrollment decisions
contrary to the text, purpose, and traditional understandings of
the relevant statutes as described above.

The above authorities collectively empower the Secretary to
promulgate regulations to (1) require institutions to report
information about their programs to the Secretary; (2) require
prospective students, with respect to certificate programs and
graduate degree programs that do not meet certain financial
value measures established by the Department, to acknowledge

having viewed the information on the Department’s program

35 See Ass’n of Priv. Sector Colleges & Universities v. Duncan, 110 F. Supp.
3d 176, 198-200 (D.D.C. 2015) (recognizing statutory authority to require
institutions to disclose certain information about GE programs to prospective
and enrolled GE students), aff’d, 640 F. App’x 5, 6 (D.C. Cir. 2016) (per
curiam) (unpublished) (indicating that the plaintiff’s challenge to the GE
disclosure provisions was abandoned on appeal).



information website before entering into an enrollment
agreement; (3) establish measures to determine the eligibility
of GE programs for participation in title IV, HEA; and (4)
require institutions to provide warnings to students and
prospective students with respect to GE programs that may lose
their title IV, HEA eligibility in the next year, and require
the students to acknowledge having viewed the warning through
the Department’s program information website. We provide
additional detail on these provisions in the discussions below.
Summary of the Major Provisions of This Regulatory Action:

As discussed under “Purpose of This Regulatory Action,”
these regulations establish a financial value transparency
framework and a GE program accountability framework.

Through this regulatory action, the Department establishes
the following:

(1) In subpart Q, a financial value transparency framework
that will increase the quality and availability of information
provided directly to students about the costs, sources of
financial aid, and outcomes of students enrolled in all title
IV, HEA eligible programs. As part of this framework, we
establish a measure of the earnings premium that typical program
graduates experience relative to the earnings of typical high
school graduates. As part of this framework, we also establish
a mechanism for measuring the debt service burden for typical
graduates. Further, we establish performance benchmarks for

each measure, denoting a threshold level of performance below



which students’ enrollment in the program may have adverse
financial consequences. This information will be made available
via a program information website maintained by the Department,
and, for certificate programs and graduate degree programs with
poor outcomes under the debt-burden measures, prospective
students will be required to acknowledge viewing this
information before entering into enrollment agreements with an
institution. Further, through the Department’s program
information website, we will provide the public, taxpayers, and
the Government with relevant information which they can use to
better safeguard the Federal investment in these programs.
Finally, the financial value transparency framework will provide
institutions with meaningful information that they can use to
compare the performance of the programs to that of other
institutions and improve student outcomes in these programs.
For a detailed discussion of the financial transparency
framework, see the “Financial Value Transparency Framework”
section of the NPRM. 3

(2) In subpart S, we create an accountability framework
for career training programs (also referred to as gainful
employment programs or GE programs) that uses the same earnings
premium and debt-burden measures as subpart Q to determine
whether a GE program remains eligible for participation in title
IV, HEA. The GE eligibility criteria are used to identify those

programs that prepare students for gainful employment in a

36 88 FR 32300, 32325 (May 19, 2023).



recognized occupation, as that language is used in the HEA, and
they tie program eligibility to whether GE programs provide
education and training to their title IV, HEA students that lead
to earnings beyond those of high school graduates and sufficient
to allow students to repay their student loans. GE programs
that fail the same measure in any two out of three consecutive
years for which the measure is calculated will lose eligibility
for GE

for participation in title IV, HEA programs. Relatedly,

programs that may lose their title IV, HEA eligibility in the

next year,

enrolled and prospective students,

institutions must provide warnings to those programs’

and those students must

acknowledge having viewed the warning through the Department’s

program information website before certain specified events

occur, including the signing of

disbursement of title IV funds.

the GE program accountability framework,

Employment Criteria” section of
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changes.

* Amend § 600.10 to require an

the eligibility of a GE program

application.

* Amend § 600.21 to require an

Secretary within 10 days of any

an enrollment agreement or the
For a detailed discussion of
“Gainful

see the
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the final regulations adopt the following

institution seeking to establish

to add the program to its

institution to notify the

update to information included

in the GE program’s certification.
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e Amend § 668.2 to define certain terminology used in subparts
Q and S, including “annual debt-to-earnings rate,”
“classification of instructional programs (CIP) code,” “cohort

period,” “credential level,” “debt-to-earnings rates (D/E

” 4

rates),” “discretionary debt-to-earnings rates,” “earnings

premium,” “earnings threshold,” “eligible non-GE program, ”

4

“Federal agency with earnings data,” “gainful employment program

(GE program),” “institutional grants and scholarships,” “length

” 4

of the program,” “poverty guideline,” “prospective student,”
“student,” and “substantially similar program.”

* Amend § 668.43 to establish a Department website with
program-level financial information, and to require institutions
to inform a prospective student how to access that website
before the student enrolls, registers, or makes a financial
commitment to the institution.

* Amend § 668.91 to provide that a hearing official must
terminate the eligibility of a GE program that fails to meet the
GE program accountability metrics established in this rule,
unless the hearing official concludes that the Secretary erred
in the calculation.

e Add § 668.401 to identify the scope and purpose of the newly
established financial wvalue transparency regulations in subpart
Q.

* Add § 668.402 to provide a framework for the Secretary to

determine whether a program leads to high debt burden or low

earnings, including establishing annual and discretionary D/E



rate metrics and associated outcomes, and establishing an
earnings premium metric and associated outcomes.

* Add § 668.403 to establish a methodology to calculate annual
and discretionary D/E rates, including parameters to determine
annual loan payment, annual earnings, loan debt, and assessed
charges, as well as to provide exclusions, and specify when D/E
rates will not be calculated.

* Add a new § 668.404 to establish a methodology to calculate a
program’s earnings premium measure, including parameters to
determine median annual earnings, as well as to provide
exclusions, and specify when the earnings threshold measure will
not be calculated.

e Add § 668.405 to establish a process by which the Secretary
will obtain administrative and earnings data to issue D/E rates
and the earnings premium measure.

e Add § 668.406 to require the Secretary to notify institutions
of their financial value transparency metrics and outcomes.

e Add § 668.407 to require current and prospective students to
acknowledge having seen the information on the website
maintained by the Secretary if a program has failed the D/E
rates measure, to specify the content and delivery parameters of
such acknowledgments, and to require that students must provide
the acknowledgment before entering an enrollment agreement with
an institution.

* Add § 668.408 to establish institutional reporting

requirements for students who enroll in, complete, or withdraw



from a program and to define the timeframe for institutions to
report this information.

* Add § 668.409 to establish severability protections ensuring
that if any provision in subpart Q is held invalid, the
remaining provisions of that subpart and other subparts would
continue to apply.

e Add § 668.601 to identify the scope and purpose of newly
established GE regulations under subpart S.

e Add § 668.602 to establish criteria for the Secretary to
determine whether a GE program prepares students for gainful
employment in a recognized occupation.

» Add § 668.603 to define the conditions under which a failing
GE program would lose title IV, HEA eligibility, to provide the
opportunity for an institution to appeal a loss of eligibility
solely on the basis of a miscalculated D/E rate or earnings
premium, and to establish a period of ineligibility for failing
GE programs that lose eligibility or voluntarily discontinue
eligibility.

* Add § 668.604 to require institutions to provide the
Department with transitional certifications, as well as to
certify, when seeking recertification or the approval of a new
or modified GE program, that each eligible GE program offered by
the institution is included in the institution's recognized
accreditation or, if the institution is a public postsecondary
vocational institution, that the program is approved by a

recognized State agency.



e Add § 668.605 to require warnings to current and prospective
students if a GE program is at risk of a loss of title IV, HEA
eligibility, to specify the content and delivery requirements
for such warnings, and to provide that students must acknowledge
having seen the warning before the institution may disburse any
title IV, HEA funds.
* Add § 668.606 to establish severability protections ensuring
that if any GE provision under subpart S is held invalid, the
remaining provisions of that subpart and of other subparts would
continue to apply.
Summary of the Costs and Benefits

The Department estimates that the final regulations will
generate benefits to students, postsecondary institutions, and
the Federal Government that exceed the costs. The Department
also estimates substantial transfers, primarily in the form of
title IV, HEA aid shifting between students, postsecondary
institutions, and the Federal Government, generating a net
budget savings for the Federal Government. Net benefits are
created primarily by shifting students from low-financial-value
to high-financial-value programs or, in some cases, away from
low-financial-value postsecondary programs to non-enrollment.
These shifts would be due to improved and standardized market
information about all postsecondary programs that would
facilitate better decision making by current and prospective
students and their families; the public, taxpayers, and the

Government; and institutions. Furthermore, the GE program



accountability framework will improve the quality of student
options by directly eliminating the ability of low-financial-
value GE programs to receive title IV, HEA funds. This
enrollment shift and improvement in program quality will result
in higher earnings for students, which will generate additional
tax revenue for Federal, State, and local governments. Students
will also benefit from lower accumulated debt and lower risk of
default.

The primary costs of the final regulations related to the
financial value transparency and GE accountability requirements
are the additional reporting required by institutions and the
time for students to acknowledge having seen the program
information website. The final regulations may also result in
some students at failing programs deciding to end their
educational pursuits, even if they would benefit from re-
enrollment. See “Discussion of Costs, Benefits, and Transfers”
in the RIA in this document for a more complete discussion of
the costs and benefits of the regulations.

The NPRM and Public Comment

The NPRM included proposed regulations on five topics—
Financial Value Transparency and Gainful Employment, Financial
Responsibility, Administrative Capability, Certification
Procedures, and Ability to Benefit. These final regulations
contain only provisions on Financial Value Transparency and GE.
We will publish another final rule with the remaining four

topics at a later date. The later rule will include summaries



and responses to comments that made some references to the GE
program accountability framework but are primarily concerned
with the financial responsibility, administrative capability, or
certification procedures sections.

In response to our invitation in the NPRM, 7,583 parties
submitted comments on the proposed regulations. While the
majority of respondents commented on the provisions we address
in this final rule, the number includes all who commented on any
of the five topics addressed in the NPRM.

In the NPRM, we discussed the background of the
regulations,3® the relevant data available,3? and the key
regulatory changes that the Department was proposing,4® including
the changes from the 2019 Prior Rule currently in effect, and
the differences between the NPRM’'s proposal and the now-
rescinded 2014 Prior Rule. Terms used but not defined in this
document have the meanings set forth in the NPRM. The final
regulations contain a number of changes from the NPRM. We fully
explain the changes in the Analysis of Comments and Changes
section of the preamble that follows.

We discuss substantive issues under the sections of the
proposed regulations to which they pertain. Generally, we do
not address technical or other minor changes or recommendations
that are out of the scope of this regulatory action or that

would require statutory changes.

38 88 FR 32300, 32306 (May 19, 2023).
39 88 FR 32300, 32392 (May 19, 2023).
4088 FR 32300, 32317 (May 19, 2023).



Analysis of Public Comments and Changes: Analysis of the
comments and of any changes in the regulations since publication
of the NPRM follows.

General

Rulemaking Process

Comments: Several commenters asked the Department to extend the
public comment period an additional 30 days. These commenters
contended that, given the length of the NPRM, they needed more
time to review it if they were to provide informed comment. The
commenters also observed that Executive Orders 12866 and 13563
cite 60 days as the recommended length for public comment.

Discussion: The Department believes the public comment

period was sufficient for commenters to review and provide
meaningful feedback on the NPRM. We note that the public
comment period for the 2019 Prior Rule also was 30 days.?' In
response to the NPRM we received comments from more than 7,500
individuals and entities, including many detailed and lengthy
comments. Those comments have helped the Department identify
many areas for improvements and clarification that result in an
improved final rule. Moreover, the negotiated rulemaking
process, including multiple negotiating sessions, provided a
significant additional opportunity for public engagement and
feedback that exceeds what is typically available in notice-and-
comment rulemaking outside the HEA’s statutory framework. The

Department began the rulemaking process by inviting public input

41 See 83 FR 40167, 40168 (Aug. 14, 2018).



through a series of public hearings in June 2021. We received
more than 5,300 public comments as part of the public hearing
process. After the hearings, the Department sought non-Federal
negotiators for the negotiated rulemaking committee who
represented constituencies that would be affected by our rules.
As part of these non-Federal negotiators’ work on the rulemaking
committee, the Department asked that they reach out to the
broader constituencies for feedback during the negotiation
process. During each of the three negotiated rulemaking
sessions, we provided opportunities for the public to comment,
including in response to draft regulatory text, which was
available prior to the second and third sessions. The
Department and the non-Federal negotiators considered those
comments to inform further discussion at the negotiating
sessions, and we used the information when preparing our
proposed rule. The Executive orders recommend an appropriate
period for public comment, but they do not require more than 30
days, nor do their recommendations account for the HEA’s
negotiated rulemaking requirements, which the Department
followed here as described.

Changes: None.

Comments: Several commenters asserted that only two days of the
negotiated rulemaking process were specifically devoted to a
discussion of the proposed GE regulations, which they contended

was not adequate time.



Discussion: The Department disagrees. There were multiple
opportunities throughout the rulemaking process for people to
submit comments on the proposed GE regulations. We held public
hearings to obtain initial public input. We also included daily
public comment periods during three weeks of negotiation
sessions and devoted two days to discuss the topic exclusively.
Non-Federal negotiators solicited feedback from their
constituents on our proposals during and between negotiation
sessions. Finally, we provided the public with a 30-day period
to comment on the NPRM.

Changes: None.

Comments: A few commenters believed that the Department is
rushing the implementation of the GE regulations. These
commenters argued that programs need more time to comply with
these new rules.

Discussion: The Department disagrees with the commenters who
believe that there is not adequate time to comply with the new
GE regulations. The Department gave notice of its intent to
regulate in the Spring 2021 Unified Agenda. We conducted
hearings to obtain public input and held negotiated rulemaking
sessions in the Spring of 2022 where the Department’s
distributed plans for the rule and provided detailed data on the
projected outcomes of GE programs. Accordingly, we believe
there has been, and will continue to be prior to the effective
date, ample time for institutions to take the necessary steps to

be able to meet their reporting obligations under the final



rule. In addition, we note that the lengthy period beginning
with the Spring 2021 Unified Agenda, taken together with the
transition period built into the GE program accountability
framework, will further allow institutions to take steps to
improve their programs’ outcomes after the regulation takes
effect. Adding more time would further delay the effective date
of the GE regulations and would unnecessarily increase the
likelihood that students would continue to invest their time and
money in postsecondary programs that do not meet the minimum
standards of these regulations. The Department believes that we
must implement these rules as quickly as possible to protect
students and taxpayers, and that there is enough time for
programs to comply.

Changes: None.

Statutory Authority; Other General Legal Support

Comments: Some commenters acknowledged that the Department has
authority to implement the financial value transparency
framework.

Discussion: We agree with these commenters that the Department
has well established authority to implement the financial wvalue
transparency framework. As discussed in more detail under
“Authority for this Regulatory Action” in this document, this
framework is supported in principal part by the Secretary’s
generally applicable rulemaking authority, which includes
provisions regarding data collection and dissemination, and

which applies in part to title IV of the HEA, as well as



authorizations and directives within title IV of the HEA
regarding the collection and dissemination of potentially useful
information about higher education programs.

Comments: Several commenters asserted that the proposed GE
program accountability framework exceeds the Department’s
statutory authority. Some commenters argued that the
description of GE programs in the HEA—that those programs must
prepare students for gainful employment in recognized
occupations—does not provide clear congressional intent to
support the eligibility requirements in the proposed
regulations. Some of these commenters contended that the HEA
does not require the Department to establish a mathematical
framework to determine when a program adequately prepares
students for gainful employment in a recognized occupation, nor
provide any explicit congressional authorization to do so.
Similarly, some commenters asserted that the GE provisions in
the HEA are too vague and ambiguous to support an eligibility
framework based on student outcomes. Some commenters said the
litigation addressing prior GE rules never identified clear
congressional authorization for the Department to establish an
eligibility framework for GE programs. Commenters also asserted
that the wvariations in the prior and proposed GE regulations
constitute further proof that there is no clear congressional
authorization tied to the proposed GE regulations. In addition,
some commenters viewed the proposed GE program eligibility

framework in its use of two outcome measures as a significant



expansion of the prior GE regulations and argued that such a
framework could only be supported with clear authorization from
Congress.

Discussion: As discussed in detail in the NPRM*%? and summarized
in this document under “Authority for this Regulatory Action,”
the GE program accountability framework is supported by the
Department’s statutory responsibilities to enforce eligibility
limits in title IV of the HEA as well as the Department’s
generally applicable rulemaking authority.

As for the latter, Federal statutes grant the Secretary
general crosscutting rulemaking authority that includes and
extends beyond title IV of the HEA. Section 410 of the General
Education Provisions Act (GEPA) provides the Secretary with
authority to make, promulgate, issue, rescind, and amend rules
and regulations governing the manner of operations of, and
governing the applicable programs administered by, the
Department.43® This authority includes the power to promulgate
regulations relating to programs that we administer, such as the
title IV, HEA programs that provide Federal loans, grants, and
other aid to students. Furthermore, section 414 of the DEOA
authorizes the Secretary to prescribe such rules and regulations
as the Secretary determines necessary or appropriate to
administer and manage the functions of the Secretary or the

Department.4* These provisions, together with the provisions in

42 88 FR 32300, 32321-22 (May 19, 2023).
43 20 U.S.C. 1221le-3.
44 20 U.S.C. 3474.



the HEA regarding GE programs, authorize the Department to
promulgate regulations that establish measures to determine the
eligibility of GE programs for title IV, HEA program funds;
require institutions to report information about GE programs to
the Secretary; require institutions to provide information about
GE programs to students, prospective students, and others; and
establish certification requirements regarding an institution’s
GE programs.

As for title IV of the HEA and its eligibility
requirements, institutions must meet institution-level as well
as program-level eligibility requirements for students in those
programs to receive title IV assistance in the form of loans or
grants. HEA sections 101 and 102 state that one type of program
for which certain categories of institutions must establish
program-level eligibility is a “program of training to prepare
students for gainful employment in a recognized occupation.”4>
HEA section 481 articulates this same requirement by defining,
in part, an “eligible program” as a “program of training to
prepare students for gainful employment in a recognized
profession.”4¢

The Department has increased its focus on these eligibility
requirements over time as key circumstances have changed.
College tuition levels have continued to rise relative to

inflation, and student borrowing levels have reached very high

4520 U.S.C. 1001 (b) (1);20 U.S.C. 1002(b) (1) (A) (1), (c) (1) (A).
46 20 U.S.C. 1088 (b).



levels. The earnings of college graduates have not risen apace,
however, and earnings outcomes are not tightly correlated with
borrowing levels. Moreover, cases of institutions using
deceptive recruiting and advertising practices to lure students
into postsecondary programs with little return on investment
remain too common. All of these factors combine to strand many
graduates with unaffordable education debt and little
enhancement to their earnings—too often leaving them worse off
financially than if they had not pursued postsecondary education
at all. While the financial returns to college remain high
overall for the average student, in recent years these trends
have contributed to increased skepticism about the value of
going to collegef’—threatening one of the key pathways to upward
mobility in the United States.

We recognize that these forces are an issue across sectors.
However, by defining GE programs as programs that prepare
students for gainful employment, Congress indicated that the
value of adding such programs to the Federal student loan
program and to title IV of the HEA more broadly lies in their

financial outcomes. Yet, despite that statutory focus, GE

47 Several surveys have documented declines in the share of individuals who
believe college is worth the cost. For example, see Education Expectations:
Views on the Value of College and Likelihood to Enroll

(June 15, 2022). Strada (https://stradaeducation.org/report/pv-release-june-
15-2022/) . Klebs, Shelbe, Fishman, Rachel, Nguyen, Sophie & Hiler, Tamara
(2021) . One Year Later: COVID-19s Impact on Current and Future College
Students. Third Way (https://www.thirdway.org/memo/one-year-later-covid-19s-
impact-on-current-and-future-college-students). See also Board of Governors
of the Fed. Reserve Sys. (May 2022). Economic Well-Being of U.S. Households
in 2021 (https://www.federalreserve.gov/publications/files/2021-report-
economic-well-being-us-households-202205.pdf) .



programs account for a disproportionate share of students who
complete programs with very low earnings and unmanageable debt.
An essentially transparency-only approach to GE programs, which
is reflected in the 2019 Prior Rule, has not substantially
improved the most troubling trends. To address both the
Department’s obligation to oversee that the statutory
eligibility requirements are met and to address the specific
need for regulatory action within the sector, the GE program
accountability framework specifies what it means to prepare
students for gainful employment in a recognized occupation. The
framework does so by establishing clear and administrable
measures that are tied to student financial outcomes and that
the Department will use to evaluate whether a GE program is
eligible for title IV, HEA program funds. One measure focuses
on manageable debt (the D/E rates measure), the other on
enhanced earnings (the EP measure) .4® We believe the D/E and EP
measures, singly and taken together, will help promote the goal
of career programs actually providing financial value to their
graduates—consistent with the statutory definition of GE
programs and in service of the specific need for regulatory
action.

The GE accountability rules effectuate core statutory

provisions in practical and administrable ways. The definitions

48 For a detailed discussion of how the D/E rates measure and the EP measure
assess whether a program is preparing students for gainful employment in a
recognized occupation, see the Gainful Employment Criteria section in the
NPRM, 88 FR 32300, 32343 (May 19, 2023).




of “gainful employment” programs are central to the statutory
scheme regarding GE programs, and those provisions establish
limits on the programs that may receive taxpayer support through
title IV, HEA loans and grants to students in those programs.
The measures adopted in the GE program eligibility framework are
designed to ensure eligible programs leave students with
affordable debt and enhanced earnings, consistent with the
ordinary meaning of the operative words in the statute. It is
not only reasonable but also in accord with all indications of
Congress’s intent to conclude that a program does not prepare
students for gainful employment in a recognized occupation if
typical program graduates are left with unaffordable debt, or if
they earn no more than comparable high school graduates.4®
Students in such programs receive no financial gain, and may
even experience financial loss, as a result of attending their
career training programs. Those results indicate failure, not
success, as a title IV, HEA eligible GE program. To be sure, as
shown Tables 4.8 and 4.9 in the RIA, the Department estimates
that most of the existing GE programs serving the majority of GE
students will not fail these metrics, let alone be ineligible

for title IV, HEA participation by failing in two of three

4% Some commenters criticized the Department’s position in favor of
performance measures for GE programs as focusing overly much on the two
words, “gainful employment.” In our view, that criticism understates the
depth of analysis and breadth of considerations that support the Department’s
position—including our attention to the GE provisions as a whole as well as
the structure of the Higher Education Act more broadly. This criticism also
undervalues the enacted text, however many or few words are relevant to the
issue of GE performance measures. We are unpersuaded by arguments that
appear to place little value, and consequently no serious limits, on the
terms of the gainful employment provisions in the statute.



consecutive years for which results are issued. In any event,
the programs that may lose title IV, HEA eligibility under these
rules are the programs that perform especially poorly for
students and, consequentially, taxpayers.

Moreover, in past litigation involving affordable debt
metrics, courts have accepted that reasonable performance
measures may be used to evaluate the eligibility of GE programs
for title IV, HEA participation. Those courts based those
decisions on the text, structure, and purposes of the relevant
statutory provisions. Thus, in reviewing previous GE rules,
courts have examined the GE provisions of the HEA and explained,
for example, that “train” and “prepare” are terms that “suggest
elevation to something more than just any paying job. They
suggest jobs that students would less likely be able to obtain
without that training and preparation.”®0 Courts have further
concluded that “it is reasonable to consider students’ success
in the job market as an indication of whether those students
were, in fact, adequately prepared,”®! and that “examining [GE]
programs’ outputs in terms of earnings and debts” is consistent
with the HEA.%2 Accordingly, the basic question of whether the

HEA authorizes nonarbitrary GE performance measures has been

50 Ass’n of Priv. Sector Colleges & Universities v. Duncan, 640 F. App’x 5, 8
(D.C. Cir. 2016) (per curiam).

51 Ass’n of Proprietary Colleges v. Duncan, 107 F. Supp. 3d 332, 362 (S.D.N.Y.
2015) (internal quotation marks omitted) (quoting Ass’n of Priv. Colleges &
Universities v. Duncan, 870 F. Supp. 2d 133, 147-48 (D.D.C. 2012)).

52 Ass’n of Priv. Sector Colleges & Universities v. Duncan, 110 F. Supp. 3d
176, 187-88 (D.D.C. 2015) (emphasis omitted), aff’d, 640 F. App’x 5 (D.C.
Cir. 2016) (per curiam); id. at 187 n.4 (explaining by way of analogy that
there is “no irreconcilable conflict” between a concentration on “inputs”
such as pre-match training and “outputs” in terms of match performance).



resolved repeatedly in the Department’s favor. There are, of
course, issues of detail to settle in formulating particular
outcome measures that are clear, workable, and suited to their
purposes. Indeed, questions of how exactly to specify the GE
performance measures involve complex assessments of how best to
evaluate whether programs prepare students for gainful
employment, which the Department is statutorily authorized and
well-positioned to resolve given the Department’s experience,
knowledge, and expertise. The Department administers the
relevant statutes, and it has used the negotiated rulemaking
process to inform its views and gather and consider a broad
range of perspectives before adopting these final rules.
Importantly, the Department now has better data and data
analysis than ever previously available.533

The foregoing points and discussion elsewhere in this
document and the NPRM are sufficient to establish the
Department’s authority to adopt the GE program eligibility
framework. If additional support were needed, statutory history
and legislative history confirm that program performance,
including performance related to enhanced earnings and
affordable debt, has been a focus of the relevant statutory

provisions from the beginning. Such program performance was

53 See the RIA in this document for analyses of how the D/E rates metric and
the earnings premium metric provide objective, data-driven assessments of
whether GE programs are preparing their students for gainful employment in a
recognized occupation or whether they are instead leaving their students with
unmanageable debt or no better off than if they had not pursued a
postsecondary credential. See also the discussion below of the earnings
premium metric and reasons for its adoption, in light of recent developments
and new evidence, in this final rule.



addressed in legislative history of the National Vocational
Student Loan Insurance Act (NVSLIA), Public Law 89-287 (1965)—
which is the statute that first permitted students to obtain
federally financed loans to enroll in vocational programs. Both
the ability of students to repay loans and the benefits to
students from training were identified as principal issues
during the development of that legislation.®! Indeed, the Senate
Report that accompanied the NVSLIA quoted extensively from
testimony on behalf of the American Personnel and Guidance
Association, which supported the legislation for the purpose of
enabling students to ensure their financial security by
“acquiring job skills which will allow them to enter and compete
successfully in our increasingly complex occupational society,”
while also emphasizing, based on an early study, that
“sufficient numbers” of graduates of such programs “were working
for sufficient wages to make the concept of student loans to be
[repaid] following graduation a reasonable approach to take.”>°

The statutory framework has not changed in relevant part,
and the taxpayer interest in safeguarding the use of Federal

funds persists today. Under the loan insurance program enacted

5¢ See generally Ass’n of Priv. Colleges & Universities v. Duncan, 870 F.
Supp. 2d 133, 138-41 (D.D.C. 2012) (APCU) (reviewing statutory history and
legislative history).

55 S. Rep. No. 89-758 (1965), reprinted in 1965 U.S.C.C.A.N. 3742, 3748-49
(quoting testimony of Professor Dr. Kenneth B. Hoyt); id. at 3749 (further
quoting Hoyt’s testimony as finding no reason to believe that making
government funds available would be unjustified “in terms of benefits
accruing to both these students and to society in general, nor that they

would represent a poor financial risk”); id. at 3744 (explaining that the
testimony “confirmed the committee’s estimate of the need for such
legislation”); APCU, 870 F. Supp. 2d at 139 (stating that both House and

Senate subcommittees “placed considerable weight on Dr. Hoyt’s testimony”).



in the NVSLIA, the specific potential loss to taxpayers of
concern was the need to pay default claims to banks and other
lenders if the borrowers defaulted on the loans. After its
passage, the NVSLIA was merged into the HEA which, in title 1V,
part B, has both a direct Federal loan insurance component and a
Federal reinsurance component that require the Federal
Government to reimburse State and private nonprofit loan
guaranty agencies upon their payment of default claims.®® Under
either HEA component, taxpayers and the Government assume the
direct financial risk of default.>?” Since the Health Care and
Reconciliation Act of 2010,% all Federal loans have been
originated as Direct Loans from the Federal Government. As the
originator and owner of Federal loans, the Federal Government
(funded by taxpayers) bears the cost of any unpaid loans. Costs
are generated by borrowers defaulting on their loans, but
increasingly costs are also generated by borrowers electing to
repay their loans on income driven repayment (IDR) plans. Under
these plans, borrowers can pay a fixed share of the portion of
their income exceeding a threshold level (i.e., their
discretionary income) for a preset period of time, and then have
the remaining balance forgiven. When borrowers’ debts are high
relative to their income, they are more likely to not fully

repay their loans. To avoid adverse repayment risks both from

56 20 U.S.C. 1071 (a) (1) .

5720 U.S.C. 1078 (c) (Federal reinsurance for default claim payments); 20
U.S.C. 1080 (Federal insurance for default claims).

58 pub. L. 111-152.



default or loan forgiveness via IDR plans, taxpayers have an
interest in financing career training programs that leave
students better off in terms of earnings, and with debt in
reasonable proportion to their earnings. Participation in IDR
plans has increased by approximately 50 percent since 2016 to
about 9 million borrowers and is likely to increase more with
the introduction of the new and more generous Saving on a
Valuable Education (SAVE) IDR plan. Accordingly, the Department
has a significant interest, on behalf of taxpayers, in ensuring
the funds disbursed through title IV, HEA loans are invested
responsibly, further supporting the use of performance measures
to assess a program’s eligibility to participate in the title
IV, HEA programs as a GE program.

With regard to the earnings premium measure, we offer
further discussion below. We note here that, to receive title
IV funds, section 484 of the HEA generally requires that
students already have a high school diploma or recognized
equivalent. That requirement makes high-school-level
achievement the presumptive starting point for title IV, HEA
funds. The EP measure adopts that statutory starting point by
comparing the earnings of typical program completers with those
of comparable high school graduates. As with the debt-to-
earnings measure, the earnings premium measure is consistent
with the text, structure, and purposes of the statute.

We disagree with the commenters who contended that the

differences between the 2014 Prior Rule and the GE program



accountability framework in these regulations suggest a lack of
statutory authority. In the NPRM, we discussed the background
of the regulations,®® the relevant data available,® and the major
changes proposed in that document,® including the changes from
the 2014 Prior Rule and the 2019 Prior Rule. Although the GE
program accountability framework in this final rule differs from
the 2014 Prior Rule, including in the addition of a standalone
earnings premium measure, we have demonstrated how the D/E rates
measure and the EP measure, singly and taken together, are
reasonable, evidence-based metrics that both serve to meet the
statutory eligibility requirements and address the specific need
for regulatory action in the sector. The fact that this final
rule varies from prior GE regulations is not indicative of lack
of authority for the Department to implement the statutory
provisions related to GE programs and to develop rules to
properly administer the title IV, HEA programs. Rather, the
development of this rule reflects the reality that the
Department’s judgments and policies on a variety of issues may
change over time in light of experience, information, and
analysis—which the law permits, as long as the Department’s
rules remain within the boundaries of the applicable statutes
and the Department provides a reasoned basis for the change in

position. @2

59 88 FR 32300, 32306 (May 19, 2023).

60 88 FR 32300, 32392 (May 19, 2023).

61 88 FR 32300, 32317 (May 19, 2023).

62 See, for example, FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515-
16 (2009).



The Department, therefore, disagrees with commenters who
believe that the GE program accountability framework is not
within the Department’s statutory authority, and further
disagrees with claims that GE program results are not relevant
to GE program eligibility for title IV, HEA funding. The
Department also disagrees with suggestions that we should
implement the statute without clear and administrable rules for
evaluating whether GE programs are meeting statutory eligibility
requirements. Without relatively specific rules, the Department
could not adequately ensure that title IV, HEA funds are
properly channeled to students attending programs that prepare
students for gainful employment; institutions would not have
clarity as to the standards for GE programs that the Department
applies; and we would not be able to address the need for
regulatory action in the sector.®3

We note, finally, that all or nearly all of the commenters’

arguments against any GE performance measure have been raised

63 In suggesting that congressional intent regarding GE programs indicates
relatively narrow authority for the Department, a commenter pointed to post-
enactment statements by Members of Congress as well as unsuccessful
legislation. The Department is attentive to input from Members of Congress,
but we disagree that the statutory authority for these rules is limited by
unenacted bills or policy positions. To the extent that the 2019 Prior Rule
can somehow be read to adopt a contrary position, that position cannot be
sustained. See, for example, Bostock v. Clayton County, 140 S. Ct. 1731,
1747 (2020) (“All we can know for certain is that speculation about why a
later Congress declined to adopt new legislation offers a ‘particularly
dangerous’ basis on which to rest an interpretation of an existing law a
different and earlier Congress did adopt.”) (quoting Pension Ben. Guar. Corp.
v. LTV Corp., 496 U.S. 633, 650 (1990)). In this rulemaking, we have
emphasized, among other sources, statutory text, structure, purpose, and past
judicial decisions, as well as the Department’s well-reasoned choices on
matters of detail in the exercise of its authority to administer the relevant
statutes and in light of the Department’s experience and expertise. Nothing
in the 2019 Prior Rule, and its more limited review of the foregoing
considerations, prevents the Department from engaging in this analysis and
reaching the conclusions set forth herein.



and rejected during previous rulemaking efforts and in
litigation over previous versions of the Department’s GE program
accountability rules. The statutory arguments against
considering GE program outcomes of any kind are not more
persuasive now than they were in past years. In fact, new data,
data analysis, and the Department’s experience in attempting to
enforce the statutory limits on GE programs have convinced us
that these performance measures are more, not less, urgently
needed.

Changes: None.

Comments: Some commenters questioned the Department’s
authority, at least at this time, to adopt performance measures
for GE program eligibility including the earnings premium (EP)
measure. Some commenters noted that the EP measure is a new
standard and argued that the measure was beyond the Department’s
authority to adopt for evaluating the eligibility of GE programs
to participate in title IV, HEA. Some commenters asserted that
the Department had not adequately supported the EP measure in
the NPRM, or that the Department’s support for the EP measure is
arbitrary. While many commentators did not focus on the EP
measure in terms of the Department’s statutory authority, some
commenters did make general challenges to the GE program
accountability framework that applied to the EP measure as well
as the debt-to-earnings (D/E) rates. Some of those challenges
were based on the commenters’ interpretation of “gainful

employment” in the GE statutory provisions to mean any job that



pays any amount, and on the contention that the Department is
arbitrarily changing its position from the 2019 Prior Rule.
Discussion: In several respects, this final rule differs from
the 2019 Prior Rule as well as the 2014 Prior Rule. We have
acknowledged those differences and offered reasons for them in
this document and in the NPRM.® One difference is the addition
of an earnings premium measure, which will operate alongside the
debt-to-earnings rates measure in evaluating GE program
eligibility. Further details and reasons for adopting the EP
measure are presented below and in the NPRM.®% In this
discussion, we summarize several connected reasons for adopting
the EP measure for GE program eligibility in these final rules.
First of all, the Department’s careful review of applicable
law and public comments leave us convinced that the EP measure
is within the Department’s statutory authority. Statutory text,
structure, and purpose support that conclusion. If program
completers’ earnings fall below those of students who never
pursue postsecondary education in the first place, programs
cannot fairly be said to “train” postsecondary students to
“prepare” them for “gainful employment” in recognized
professions or occupations.® Those statutory terms indicate

that eligible GE programs must make students ready or able to

64 See 88 FR 32300, 32307-08 (May 19, 2023); id. at 32309-11, 32342-43
(providing reasons for the adoption of GE accountability rules at this time,
in view of the 2019 Prior Rule and subsequent developments) .

65> See, for example, 88 FR 32300, 32308, 32325-28, 32343-44 (May 19, 2023).
Those discussions also address the D/E rates measure.

66 20 U.S.C. 1002 (b) (1) (A), (c) (1) (A). See also 20 U.S.C. 1088(b) (1) (A) (1),
which refers to a recognized profession.



achieve gainful employment in such professions or occupations—
consistent with a statutory purpose of improving students’
ultimate job prospects and income over what they would be in the
absence of such training and preparation. As the D.C. Circuit
stated when it reviewed the D/E measure in the 2014 Prior Rule,
those statutory terms “suggest elevation to something more than
just any paying job. They suggest jobs that students would less
likely be able to obtain without that training and
preparation.”® At minimum, the statutory language permits the
conclusion that the Department adopts here.

Importantly, the overall structure of the applicable
statutes reinforces our adoption of the EP measure. The basic
starting point for students at eligible GE programs is a high
school education or its equivalent, as we pointed out in the
NPRM. % The HEA generally requires students who receive title IV

assistance to have already completed a high school education, ®?

67 Ass’n of Priv. Sector Colleges & Universities v. Duncan, 640 F. App’x 5, 8
(D.C. Cir. 2016) (per curiam). Although the courts were likewise reviewing
D/E measures for GE program eligibility rather than EP measures, generally
supportive language also appears in Ass’n of Priv. Sector Colleges &
Universities v. Duncan, 110 F. Supp. 3d 176, 187-88 (D.D.C. 2015) (stating
that “examining [GE] programs’ outputs in terms of earnings and debts” is
consistent with the HEA) (emphasis omitted), aff’d, 640 F. App’x at 6; Ass’n
of Proprietary Colleges v. Duncan, 107 F. Supp. 3d 332, 362 (S.D.N.Y. 2015)
(concluding that “it is reasonable to consider students’ success in the Jjob
market as an indication of whether those students were, in fact, adequately
prepared”) (internal quotation marks omitted) (quoting Ass’n of Priv.
Colleges & Universities v. Duncan, 870 F. Supp. 2d 133, 147-48 (D.D.C.
2012)) .

68 See, for example, 88 FR 32300, 32308, 32333, 32327 (May 19, 2023).

69 Regarding a high school education as the starting point, 20 U.S.C. 1001
states that an institution of higher education must only admit as regular
students those individuals who have completed their secondary education or
met specific requirements under 20 U.S.C. 1091(d), which includes an
assessment that they demonstrate the ability to benefit from the
postsecondary program being offered. The definitions for a proprietary



and then, from that starting point, the statute requires GE
programs to prepare those high school graduates for gainful
employment in a recognized occupation. Whatever ambiguity or
vagueness there might be in the HEA, clearly GE programs are
supposed to enhance earnings power beyond that of what high
school graduates, not leave them where they started. The EP
measure reflects that premise of the applicable statutes. It
will measure post-high school gain, in part, with an
administrable test that reflects earnings beyond a typical high
school graduate.

The discussions in this document and in the NPRM are more
than sufficient to establish the Department’s authority to adopt
the GE eligibility rules, including the EP measure.

The Department recognizes again, as we did in the NPRM, 70
that the EP measure will be new to the Department’s regulations.
More broadly, we recognize that until 2010 the Department did
not specify through regulations an administrable test to
identify which programs qualify as eligible GE programs under
the statutes. Nevertheless, we do not believe that the meaning
of the applicable statutes becomes narrower because the agency

initially refrained from issuing regulations that incorporated

institution of higher education or a postsecondary vocational institution in
20 U.S.C. 1002 maintain the same requirement for admitting individuals who
have completed secondary education. Similarly, there are only narrow
exceptions for students beyond the age of compulsory attendance who are
dually or concurrently enrolled in postsecondary and secondary education.
The apparent purpose of such limitations is to help promote that
postsecondary programs build skills and knowledge that extend beyond what is
taught in high school.

70 See 88 FR 32300, 32307-11 (May 19, 2023).



specific performance tests. The need for such rules became
clearer over time. 1In addition to the points made above, new
data and analyses have underscored the need for performance-
based limits on GE program eligibility, including a test for
enhanced student earnings. Acting now will enable the
Department to respond to that emerging need with administrable
tests of program performance that accord with statutory text,
structure, and purpose.

An EP measure for GE eligibility finds support in recent
evidence and studies. Within the last several years, a number
of researchers have recommended that the Department reinstate
the 2014 GE rule with an added layer of accountability through a
high school earnings metric.’t That goal of ensuring that
students benefit financially from their career training fits
with broader research on the economics of postsecondary
education. Similar earnings premium metrics are used
ubigquitously by economists and other analysts to measure the

earnings gains associated with college credentials relative to a

1 See, for example, Matsudaira, Jordan D. & Turner, Lesley J. (2020).
Towards a Framework for Accountability for Federal Financial Assistance
Programs in Postsecondary Education. The Brookings Institution
(www.brookings.edu/wp-content/uploads/2020/11/20210603-Mats-Turner.pdf) .
Cellini, Stephanie R. & Blanchard, Kathryn J. (2022). Using a High School
Earnings Benchmark to Measure College Student Success Implications for
Accountability and Equity. The Postsecondary Equity and Economics Research
Project. (www.peerresearchproject.org/peer/research/body/2022.3.3PEER
HSEarnings-Updated.pdf). Itzkowitz, Michael (2020). Price to Earnings
Premium: A New Way of Measuring Return on Investment in Higher Education.
Third Way (https://www.thirdway.org/report/price-to-earnings-premium-a-new-
way-of-measuring-return-on-investment-in-higher-ed). For further discussion
of such research, see the Regulatory Impact Analysis below.



high school education.’? Furthermore, there is increasing
public recognition that some higher education programs are not
“worth it” and do not promote economic mobility.”’? While the D/E
rates measure identifies programs where debt is high relative to
earnings, the EP measure assesses the economic boost a program
provides to its students independent of the debt incurred.
After all, students and families invest their own time and money
in postsecondary education in addition to the amount they
borrow. The EP measure therefore provides a different measure
than the D/E metric of whether a program prepares its students
for gainful employment in a recognized occupation. Adopting an
EP measure for GE programs that seek to participate in title 1V,
HEA fits within such recent recommendations, data analysis, and
mainstream thinking about which career training programs should
be considered gainful.

Furthermore, the EP measure that we adopt will set only

minimal and reasonable expectations for programs that are

72 See, for example, Autor, D. H. (2014). Skills, Education, and the Rise of
Earnings Inequality Among the “Other 99 Percent.” Science, 344(6186), 843-851.
Baum, S. (2014). Higher Education Earnings Premium: Value, Variation, and
Trends. Urban Institute. Carnevale, A. P., Cheah, B. & Rose, S. J. (2011).
The College Pay Off. Daly, M. C. & Bengali, L. (2014). 1Is It Still Worth
Going to College. FRBSF Economic Letter, 13(2014), 1-5. Li, A., Wallace, M. &
Hyde, A. (2019). Degrees of Inequality: The Great Recession and the College
Earnings Premium in US Metropolitan Areas. Social Science Research, 84,
102342; Oreopoulos, P. & Petronijevic, U. (2013). Making College Worth It: A
Review of Research on the Returns to Higher Education. NBER Working Papers,
(19053); and Broady, Kristen E. & Herschbein, Brad (2020). Major Decisions:
What Graduates Earn Over Their Lifetimes. The Hamilton Project.

73 See, for example, polling evidence in
https://www.wsj.com/articles/americans—-are-losing-faith-in-college-education-
wsj-norc-poll-finds-3a836cel. A 2022 survey by the Federal Reserve shows that
more than one-third of workers under the age of 45 say the benefits of their
education did not exceed the costs
(https://www.federalreserve.gov/publications/files/2022-report-economic-well-
being-us-households-202305.pdf) .



supposed to help students move beyond a high school baseline.
The rule marks an incremental and commonsense change that we are
confident is within the Department’s authority. In particular,
we observe that the median earnings of high school graduates is
about $25,000 nationally, which corresponds to the earnings of a
full-time worker who makes about $12.50 per hour.’ We also
reiterate that the EP measure does not demand that every
individual who attends a GE program must earn more than a high
school graduate; instead, the measure requires only that at
least half of those who actually complete the program are
earning at least slightly more than individuals who had never
completed postsecondary education.’”® The vast majority of
students cite the opportunity for a good job or higher earnings
as a key, if not the most important, reason they chose to pursue
a college degree.’® While the 2014 Prior Rule justifiably
emphasized that borrowers should be able to earn enough to
afford to repay their debts, the Department recognizes here that

borrowers must be able to afford more than ”“just” their loan

74 That figure is lower than the minimum wage in 15 States. See
https://www.dol.gov/agencies/whd/mw-consolidated.

75 See 88 FR 32300, 32333, 32327 (May 19, 2023). The EP measure simply
compares program completers’ earnings with high school graduates’ earnings
and therefore does not reflect tuition costs or debt. See id. at 32327.
Note that these EP features are not unique to the GE program eligibility
provisions. These EP features apply within the financial value transparency
provisions as well.

76 For example, a recent survey of 2,000 persons aged 16 to 19 and 2,000
recent college graduates aged 22 to 30 rated affordable tuition, higher
income potential, and lower student debt as the top 3 to 4 most important
factors in choosing a college (https://www.nytimes.com/2023/03/27/opinion/
problem-college-rankings.html). The RIA includes citations of other survey
results with similar findings.



payments and that postsecondary GE programs should help students
reach a minimal level of labor market earnings.

Although modest in several respects, the EP measure for GE
program eligibility is nonetheless likely to deliver important
benefits and substantially further statutory purposes. We are
convinced of these prospective gains by recent evidence. For
example, recent research indicates that the EP measure will help
protect students from the adverse borrowing outcomes prevalent
among programs with very low earnings. Research conducted since
the 2014 Prior Rule as well as new data analyses shown in this
RIA illustrate that, for borrowers with low earnings, even small
amounts of debt—including levels of debt that would not trigger
failure of the D/E rates—can be unmanageable. We now can be
reasonably confident that default rates tend to be especially
high among borrowers with lower debt levels and very low
earnings, because at low earnings levels any amount of debt in
unaffordable.’ Analyses in this RIA show that the default rate
among students in programs that pass the D/E rates thresholds
but fail the earnings premium are very high. In fact, those
default rates are even higher than programs that fail the D/E
rates measure but pass the EP measure. In that sense, the EP
measure 1is an important separate measure of gainfulness,

providing some added protection to borrowers who have relatively

77 See Brown, Meta et al. (2015). Looking at Student Loan Defaults Through a
Larger Window. Liberty Street Economics, Fed. Reserve Bank of N.Y.
(https://libertystreeteconomics.newyorkfed.org/2015/02/1ooking at student
loan defaults through a larger window/) .



low balances, but who have earnings so low that even low levels
of debt payments are unaffordable.

In addition, we reaffirm that the EP measure will help
protect taxpayers.’® Borrowers with low earnings are eligible
for reduced loan payments and loan forgiveness, which increase
the costs of the title IV, HEA loan program to taxpayers. While
income-driven repayment (IDR) plans for Federal student loans
partially shield borrowers from default due to inability to make
payments, such after-the-fact protections do not address
underlying program failures to prepare students for gainful
employment in the first place, and they exacerbate the impact of
such failures on taxpayers as a whole when borrowers are unable
to pay. ©Not all borrowers participate in these repayment plans
and, where they do, the risks of nonpayment are shifted to
taxpayers when borrowers’ payments are not sufficient to fully
pay back their loans. This is true because borrowers with
persistently low incomes who enroll in IDR—and thereby make
payments based on a share of their income that can be as low as
$0—will have their remaining balances forgiven at taxpayer
expense after a specified number of years in repayment. Both
the EP and D/E measures for GE program eligibility will help
protect taxpayers, because both measures are well-designed to
screen out GE programs that generate a disproportionate share of
the costs to taxpayers and negative borrower outcomes. 1In

support of this conclusion, the final RIA as well as the NPRM’s

78 See, for example, 88 FR 32300, 32307-09 (May 19, 2023).



RIA presented estimates of loan repayment under the hypothetical
assumption that all borrowers pay on the SAVE plan announced by
the Department in July 2023.72 These analyses show that both D/E
and EP measures are strongly correlated with an estimated
subsidy rate on Federal loans, which measures the share of a
disbursed loan that will not be repaid, and thus provides a
proxy for the cost of loans to taxpayers.8® Although many
commenters disagreed with at least part of the Department’s
approach to GE programs, commenters did not appear to take issue
with the proposition that taxpayer protection is a purpose to be
served by the GE provisions in the HEA.

Thus, the EP and D/E measures serve some of the same
purposes, but we observe again that they measure importantly
distinct dimensions of gainful employment.®! The distinctions
support the Department’s decision to require that GE programs
not (repeatedly) fail either measure if those programs are to
receive title IV, HEA support. D/E rates measure debt-
affordability, indicating whether the typical graduate will have
earnings enough to manage their debt service payments without
incurring undue hardship. For any median earnings level of a

program, the D/E rates and thresholds imply a maximum level of

79 See 88 FR 1894 (Jan. 11, 2023). The Department’s final rule for IDR can be
found at 88 FR 43820 (July 10, 2023).

80 See Table 2.10 in the RIA for this document.

81 See, for example, 88 FR 32300, 32308, 32327, 32344 (May 19, 2023). We
reiterate that the D/E and EP measures are severable. The severability
provisions in these final rules are §§ 668.409 and 668.606. For the
Department’s discussions of severability generally and as applied to the D/E
and EP measures, please see the NPRM, 88 FR 32300, 32341-42, 32349 (May 19,
2023) .



total borrowing beyond which students should be concerned that
they may not be able to successfully manage their debt. The EP
measure tests whether programs leave their completers with
greater earnings capacity than those who do not enroll in
postsecondary education, which represents a minimal benchmark
that students pursuing postsecondary credentials likely expect
to achieve. And while the EP measure provides additional
protection to borrowers and taxpayers, it attends to a distinct
aspect of determining whether a program prepares its students
for gainful employment in a recognized occupation—namely, the
extent to which the program helps students attain a minimally
acceptable earnings enhancement.

Accordingly, we disagree with commenters who argue that the
Department either generally lacks authority to adopt the EP
measure for GE program eligibility, or that the Department chose
the wrong time to adopt that measure. We understand the
opinions of those who prefer that the Department not adopt
administrable and clear rules to test GE program performance.
Unlike the rules as they stood after the 2019 rescission, these
final rules will demand that GE programs not have a track record
of failure on certain basic measures of performance if they seek
to benefit from title IV, HEA taxpayer funds. Some GE programs
will repeatedly fail those measures, although we point out that
some of those programs will survive without support from the
Federal Government through title IV, HEA. Regardless, we are

convinced that these rules are within the Department’s statutory



authority, and that recent events and new information confirm
the importance of acting now. If the Department does not act
effectively at the front end to screen out the subset of GE
programs that do not meet minimal performance standards of
enhanced earnings and affordable debt, students and taxpayers
will continue to suffer the consequences at the back end. Those
consequences have grown larger and clearer, and the Department
has decided to respond decisively yet reasonably. A clear
earnings premium rule for GE program eligibility is one part of
that measured response.

Comments: Several commenters contended that there is an
increased burden on the Department to demonstrate congressional
authorization for its proposed GE metrics under West Virginia v.
Environmental Protection Agency®? and the major questions
doctrine. These commenters described the proposed eligibility
framework as a major shift in the way GE programs maintain title
IV, HEA eligibility that would impact the funding for many
students and institutions, and asserted that the framework
creates burdensome new reporting requirements. These commenters
concluded that the statutory language relied upon—that GE
programs “prepare students for gainful employment in a
recognized occupation”—is not a sufficiently explicit statement
of congressional intent to support such a change.

Discussion: We disagree that the major questions doctrine

applies such that the Department needs an especially clear grant

82 142 5. Ct. 2587 (2022).



of statutory authority to adopt performance standards in the GE
program accountability framework. Having considered the factors
that courts have used to identify exceptional circumstances in
which such clarity is required, we do not believe that the
doctrine applies here.® If the doctrine did apply, we believe
that the Department’s authority to adopt performance standards
for GE program eligibility is adequately clear based on ordinary
tools of statutory interpretation.

As discussed above and in the NPRM, 8 we believe performance
measures for GE accountability rules are firmly grounded in the
text, structure, and purposes of tile IV, HEA, including its
gainful employment provisions. Furthermore, and for reasons
also discussed above, GE performance measures are neither novel
nor surprising. We have noted past litigation and court
opinions.® And given the grounding of performance measures in
the text of core statutory provisions in the HEA regarding GE
programs, there is nothing “ancillary” about those statutory
provisions such that the major gquestions doctrine might apply on

that basis.s8®

83 See, for example, id. at 2608 (discussing extraordinary cases in which the
breadth, history, and economic and political significance of asserted agency
authority provide reason to hesitate before concluding that Congress
conferred such authority).

84 88 FR 32300, 32306 (May 19, 2023).

85 See cases cited in notes 50-52 above, within that earlier discussion of
authority for the GE program accountability framework.

86 Compare Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001)
(“Congress, we have held, does not alter the fundamental details of a
regulatory scheme in vague terms or ancillary provisions—it does not, one
might say, hide elephants in mouseholes.”); Ass’n of Priv. Colleges &
Universities v. Duncan, 870 F. Supp. 2d 133, 148 (D.D.C. 2012) (APCU)
(reviewing the 2011 Prior GE Rule, distinguishing Whitman, and explaining



And far from taking any step toward mandating specific
curricula when institutions prefer other educational
strategies,?’ these performance measures simply evaluate whether
programs should receive taxpayer support based on commonsense
financial outcomes: affordable debt and enhanced earnings.

Those outcomes plainly are related to whether a program actually
prepares students for gainful employment in a recognized
occupation or profession, instead of leaving the typical program
completer with unaffordable debt burdens or no greater earnings
than they could secure without career training. These
performance measures are based on the text, structure, and
purposes of the governing statutes. Such rules are, moreover,
within the heartland of the Department’s experience and
expertise. Among the Department’s longstanding missions are
enforcing the limits on title IV, HEA eligibility for GE
programs, and gathering, analyzing, and using data to evaluate
education programs including GE programs. Accordingly, GE

performance measures are not beyond the agency’s core competence

that “[n]either the elephant nor the mousehole is present here. .
Concerned about inadequate programs and unscrupulous institutions, the
Department has gone looking for rats in ratholes—as the statute empowers it
to do.”); Ass’n of Proprietary Colleges v. Duncan, 107 F. Supp. 3d 332, 361
(S.D.N.Y. 2015) (reviewing the 2014 Prior GE Rule and quoting APCU) .

87 Under section 103 of the Department of Education Organization Act, 20
U.S.C. 3403(b), the Department is generally prohibited from exercising any
direction, supervision, or control over the curriculum, program of
instruction, administration, or personnel of an educational institution,
school, or school system.



such that the major questions doctrine might apply on that
basis.®8

In addition, available data indicate that the GE program
accountability framework will have important yet limited
effects. The available data, presented in RIA Tables 4.8 and
4.9, indicate that most existing GE programs will not fail the
D/E rates or EP measure when they are applied, let alone fail
two out of three years for which program results are issued.
Our estimates suggest about 1,700 GE programs will fail the D/E
rates or EP measure—representing about 5.3 percent of all GE
programs, and only 1.1 percent of all higher education programs
attended by federally aided students. While the share of
students currently enrolled in such programs is higher—23.7
percent of federally aided students in career training programs,
and 3.6 percent of all federally aided students—it is important
to note these students have other options. Analyses presented
in Tables 4.25 and 4.26 of the RIA show that the majority of
students have similar program options that do not fail the D/E
rates or EP measure and are nearby, or even at the same
institution. These analyses are supported by external research,
suggesting that most students in institutions closed by

accountability provisions successfully reenroll in higher

88 Compare W. Virginia v. EPA, 142 S. Ct. at 2612-13 (indicating that
presumably Congress does not task an agency with making policy judgments in
which the agency has “no comparative expertise”); Biden v. Missouri, 142 S.
Ct. 647, 653 (2022) (“[Tlhere can be no doubt that addressing infection
problems in Medicare and Medicaid facilities is what [the Secretary of Health
and Human Services] does.”).



performing colleges.®® More generally, many more students will
pursue a postsecondary education in the future, relative to the
number enrolled now. As programs with poor performance close,
these future college goers will benefit from better options to
choose from and are unlikely to otherwise be affected by
programs closed today. In any event, nearly three-quarters of
institutions of higher education that participate in title IV,
HEA programs have no enrollment in failing GE programs that
might be subject to eligibility loss.

Those predicted effects do not establish the kind of
transformation or upheaval in higher education that might
trigger the major questions doctrine.?® Indeed none of the above
considerations indicates the special circumstances under which
courts have invoked the major questions doctrine to demand
especially clear statutory authorization for agency action.

Of course, the GE program accountability framework is not
irrelevant as a matter of economics or politics. Every student
who ends up with enhanced earnings or more affordable debt is
important, in the Department’s view, as 1s every Federal dollar
saved from expenditure on poorly performing GE programs. And we

acknowledge that there is disagreement among those who are

89 Cellini, S.R., Darlie, R. & Turner, L.J. (2020). Where Do Students Go When
For-Profit Colleges Lose Federal Aid? American Economic Journal: Economic
Policy, 12(2): 46-83.

%0 Compare W. Virginia v. EPA, 142 S. Ct. at 2610 (addressing what the Court
characterized as agency authority to “substantially restructure the American
energy market,” and an “unheralded power” that would represent a
“transformative expansion” of agency authority) (internal quotation marks
omitted); Biden v. Nebraska, 143 S. Ct. 2355, 2373 (2023) (discussing what
the Court described as a “fundamental revision of the statute” and a decision
with “staggering” economic and political significance).



engaged in the relevant policy debates about the appropriate
content for the GE rules. We likewise acknowledge that the
precise content of the GE rules and their effects are important
to institutions, students, and taxpayers. In fact, the HEA
requires that limits on GE programs be recognized and enforced;
the Department is not free to ignore those limits as if the
applicable sections were surplusage, and that point is not
insignificant to the statutory scheme. But in this instance,
the Department is adopting relatively modest, commonsense,
minimum performance standards that most GE programs seeking
government support can and should pass without trouble, and that
do not preempt, through agency action, any widespread political
controversy that Congress intended to reserve for itself.
Although the Department must make judgments about the details of
performance measures to make the rules clear and easily
administrable, those choices of detail are, by definition, not
subject to the major questions doctrine.

We also observe that the Department has followed and
benefitted from an extensive process before issuing these final
rules on GE accountability. The Department used the negotiated
rulemaking provisions in the HEA, with notice and comment
rulemaking, which is the process that was created for the
Department to consider the interests of title IV, HEA
participants, among others. In this context, reestablishing an

eligibility framework for GE programs fits well with the



financial wvalue transparency framework for all programs while
setting an outcome-based limit for GE programs.

Changes: None.

Comments: Some commenters contended that a lack of
congressional authorization to use outcomes-based measures for
GE programs is shown by other eligibility requirements in the
HEA, including cohort default rates, the 90/10 revenue
requirement, and limitations on correspondence courses. A
commenter also asserted that Congress created cohort default
rates (CDRs) as a performance measure for institutions rather
than directing the Department to set program-based outcomes as
eligibility requirements. Some commenters argued that the
framework of detailed program requirements under title IV of the
HEA, including institutional CDR, institutional disclosure
requirements, restrictions on student loan borrowing, and other
financial aid requirements, prevents the Department from
adopting debt measures to determine whether a GE program is
eligible to receive title IV, HEA program funds.

Discussion: The Department disagrees that GE performance
measures are somehow precluded by distinct and complementary
safeguards elsewhere in law. There is no express support in the
statutes for that position, which would diminish protections for
students and taxpayers. Instead, the commenters are suggesting
an inference of exclusivity with inadequate support in the
statutes. Taking other safeguards as exclusive would

effectively ignore the statutorily prescribed limits on GE



programs as the HEA defines them. The Department can find no
sound reason, in law or policy, for treating the GE provisions
as surplusage. The Department’s specification of details in
clear and administrable rules helps us to implement and enforce
these provisions appropriately, and the specific rules for these
GE provisions are entirely consistent with the specific
requirements in other statutory provisions.

The Department accordingly disagrees with the commenters’
assertions that the HEA’s provisions on CDR, student borrowing,
and other financial aid matters prevent the Department from
implementing the specific HEA provision limiting title IV
eligibility to programs that provide training that prepares
students for gainful employment in a recognized occupation. The
different Department rules implement different statutory
provisions. For example, the CDR and GE regulations serve
related but different purposes. Congress enacted the CDR
provision, which measures loan defaults from all programs at the
institutional level, as one mechanism—not the sole, exclusive
mechanism—for dealing with abuses in Federal student aid
programs.?’ Congress did not, in enacting the CDR provision or
at any other time, limit the Department’s authority to

promulgate regulations to effectuate and specify limits on GE

°1 That conclusion regarding the non-exclusivity of CDR is consistent with
relevant legislative history. See H.R. Rep. No. 110-500, at 261 (2007)
(“Over the years, a number of provisions have been enacted under the HEA to
protect the integrity of the federal student aid programs. One effective
mechanism was to restrict federal loan eligibility for students at schools
with very high cohort loan default rates.”) (emphasis added).



programs.?2 Nor did Congress alter the existing statutory
language regarding GE program eligibility when it passed the CDR
provision. Moreover, the CDR provision operates at the
institutional level while the GE provisions and these GE
accountability rules operate at the program level. In addition
to statutory eligibility requirements at the institution level,
each program must be evaluated for title IV, HEA eligibility as
well.?3

The GE program accountability rules are also consistent
with other provisions of the HEA aimed at curbing abuses in the
title IV, HEA programs. For example, Congress capped the amount
of title IV revenues that proprietary institutions could receive
at 85 percent in the 1992 HEA reauthorization as a condition of
institutional eligibility, with subsequent changes that
increased the percentage to 90 percent and that tied a loss of
eligibility to two years of failing the 90 percent measure
instead of one year. More recently, Congress also expanded the
definition of Federal education funds to include military
benefits to service members and families as a part of the funds

included in the 90 percent limit. The 90/10 provisions were put

%2 Contrast the prohibition on Department regulations in 20 U.S.C. 1015b (i),
regarding student access to affordable course materials. See id. (“The
Secretary shall not promulgate regulations with respect to this section.”).
93 See Ass’n of Priv. Colleges & Universities v. Duncan, 870 F. Supp. 2d 133,
147 (D.D.C. 2012). 1In that case, the court recognized that the “statutory
cohort default rule . . . does not prevent the Department from adopting the
debt measures” for GE programs. Id. (citing Career Coll. Ass’n v. Riley, 74
F.3d 1265, 1272-75 (D.C. Cir. 1996), for the proposition that the
Department’s authority to establish “‘reasonable standards of financial
responsibility and appropriate institutional capability’ empowers it to
promulgate a rule that measures an institution’s administrative capability by
reference to its cohort default rate—even though the administrative test
differs significantly from the statutory cohort default rate test.”).



in place to require proprietary institutions to generate some
revenue from non-Federal sources. Those changes fit within a
larger framework where Congress also specified that a
participating “institution will not provide any commission,
bonus, or other incentive payment based directly or indirectly
on success in securing enrollments or financial aid to any
persons or entities engaged in any student recruiting or
admission activities or in making decisions regarding the award
of student financial assistance.”? Additionally, to prevent
schools from improperly inducing people to enroll, Congress
prohibited participating institutions from engaging in a
“substantial misrepresentation of the nature of its educational
program, its financial charges, or the employability of its
graduates.”® Congress also required a minimum level of State
oversight of eligible schools. The GE program accountability
rules adopted here are consistent and compatible with such
additional and separate regulations, including those that apply
to institutions that seek eligibility for title IV, HEA support.
Changes: None.

Comments: Some commenters asserted that the Department is
misinterpreting the GE program statutory language and suggested

that the language is better read as referring to the type and

% 20 U.S.C. 1094 (a) (20). As one court explained, “The concern is that
recruiters paid by the head are tempted to sign up poorly qualified students
who will derive little benefit from the subsidy and may be unable or
unwilling to repay federally guaranteed loans.” United States ex rel. Main
v. Oakland City Univ., 426 F.3d 914, 916 (7th Cir. 2005).

% 20 U.S.C. 1094 (c) (3) (7).



content of the program an institution is offering rather than
measuring any outcomes of the program graduates. Other
commenters similarly stated that “gainful employment” was
intended to refer to the nature of the employment associated
with the training and not any type of outcome-based framework,
noting that outcome-based standards provide no basis for new
programs to establish eligibility under the HEA before there
would be any program outcomes to measure. Another commenter
referred to administrative decisions from the Department that
also described GE programs as types of programs leading to
recognized occupations. One commenter claimed that the
Department has previously defined the phrase “gainful employment
in a recognized occupation” in the context of conducting
administrative hearings and argued that the Department did not
adequately explain in the NPRM why it was departing from its
prior use of the term.

Discussion: The GE program accountability framework builds on
the Department’s regulation of institutions participating in the
title IV, HEA programs to protect students and taxpayers, as
Congress authorized. For reasons given in this document and the
NPRM, °¢ the Department is adopting GE rules that consider program
performance in eligibility determinations for GE programs. The
Department disagrees with the commenters’ claims that the GE
provisions address program content and curriculum alone.

Whatever the extent of the Department’s authority to consider GE

% 88 FR 32300, 32344 (May 19, 2023).



program content——and the Department is not asserting such
authority in these GE rules—the Department may assess GE program
performance through student outcomes.

Furthermore, the rules adopted here allow for new as well
as existing GE programs. Although parts of the GE rules are
performance-based, these rules will not exclude programs from
title IV, HEA eligibility until they build a track record to
evaluate them. The Department must have student outcomes data
to measure program performance, which can only come after a
period of time. Moreover, the rules are designed as reasonable,
minimum standards whereby title IV, HEA eligibility as a GE
program 1is not precluded until a program fails one of the two GE
metrics in two out of three consecutive years for which the
Department can issue results. Under these rules, new programs
that otherwise qualify as GE programs do not have to show
performance results that are not yet available.

We further disagree that a previous administrative decision
on GE program eligibility forecloses the adoption of these final
rules. The Department would not be prevented from changing its
position in this rulemaking, of course, even if an older agency
decision during an administrative adjudication conflicted with
our decision here. We provide numerous and extensive reasons
for the rules that we are adopting. But in this instance, no
such conflict exists. The argument was vetted and rejected more
than 10 years ago. Challenging the 2011 Prior Rule and

referring to a decision by an administrative law judge (ALJ),



the Association of Private Colleges and Universities contended
that the Department previously defined gainful employment in a
recognized occupation in a manner that conflicted with those
outcome-based rules. The adjudication involved the question
whether a program in Jewish culture prepared students enrolled
in the program for gainful employment in a recognized
occupation. As the court understood, the ALJ did not purport to
comprehensively decide what it means to prepare a student for
gainful employment in a recognized occupation; instead the ALJ
merely stated that any preparation must be for a specific area
of employment.?’ Therefore, the Department did not depart from
the ALJ’s interpretation when the Department adopted outcome-
based measures for GE programs in the 2011 Prior Rule.?® Nor is
the Department departing from that interpretation with these
regulations.

Changes: None.

Comments: A few commenters argued that the Department does not
provide adequate reasons for changing approaches from the 2019
Prior Rule, which rescinded the 2014 Prior Rule.

Discussion: We discussed departures from the 2019 rescission in
the “Background” section of the NPRM.?? Specifically, the

Department remains concerned about the same problems documented

97 Association of Private Sector Colleges and Universities (APSCU) v. Duncan,
870 F. Supp. 2d 133, 150 (D.D.C. 2012). The adjudication involved the
question whether a program in Jewish culture prepared students enrolled in
the program for gainful employment in a recognized occupation.

% See id. In any event, the Department has provided ample reasons for
disagreeing with narrower positions on the GE provisions and in favor of its
positions on outcome-based measures, as reflected in these rules.

%9 88 FR 32300, 32306-11 (May 19, 2023).



in the 2011 and 2014 Prior Rules. Too many borrowers struggle
to repay their loans, and the RIA shows these problems are more
prevalent among programs where graduates have high debts
relative to their income, and where graduates have low earnings.
The Department recognizes that, given the high cost of education
and correspondingly high need for student debt, students,
families, institutions, and the public have an acute interest in
knowing whether higher education investments payoff through
positive repayment and earnings outcomes for graduates.

Changes: None.

Comments: One commenter asserted that the Department’s 2019
action to rescind the 2014 GE regulation created a serious
reliance interest, which will cause institutions to incur costs
to comply with the requirements in this final rule. Another
commenter noted that there is little correlation between the
earnings data the Department relied upon in the NPRM RIA and the
earnings data that has been posted on College Scorecard. This
commenter believed that institutions have a reliance interest in
how the Department has previously measured debt and earnings.

Discussion: The NPRM contained a Reliance Interests section, 100

where the Department acknowledged and considered reliance
interests generally. We reiterate and reaffirm here that the

Department’s prior regulatory actions would not have encouraged

10088 FR 32300, 32316 (May 19, 2023).



reasonable reliance on any particular regulatory position.10l

The 2019 Prior Rule was issued to rescind the 2014 Prior Rule at
a point when no program had yet been denied title IV, HEA
eligibility as a GE program due to failing GE outcome measures
over multiple years. Thus, institutions that were operating
programs with title IV, HEA support at the time of the 2019
rescission could not have reasonably relied on continuing
eligibility based on their title IV support between the 2014 and
2019 Prior Rules, and in any case the absence of eligibility
denials limited the practical differences across rule changes
for institutions and other interested parties. As we discuss
elsewhere in this document, including the RIA, we do anticipate
positive effects from this final rule, but we also observe that
effects such as ineligibility of GE programs for participation
in title IV, HEA will not occur immediately. Institutions and
others will have some time to adjust. Furthermore, as various
circumstances have changed, in law and otherwise, and as more
information and further analyses have emerged, the Department’s
position and rules have changed since the 2011 Prior Rule. Such
alterations in rules do not establish a firmly stable foundation
on which interested parties may develop reasonable and
legitimate reliance interests in a particular set of rules that
they prefer. 1In any event, we find no reasonable reliance

interest in the 2019 rescission persisting such that the

101 Our conclusions regarding reliance interests are guided by judicial
opinions including FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515-16
(2009) .



Department could not revise its approach and, for example,
observe meaningful performance-based limits on the eligibility
of gainful employment programs for title IV, HEA participation.
The commenters did not offer useful evidence or other bases on
which the Department could reasonably conclude that asserted
reliance interests, as to the prior rules or the College
Scorecard, are real and significant rather than theoretical and
speculative. On balance, the reliance interests asserted by the
commenters have not changed our position that there are no
plausible reliance interests that are strong enough to lead us
to fundamentally alter these final regulations.

Changes: None.

General Comments on the Financial Value Transparency Framework

(SS, 668.43, 668.401, 668.402, 668.403, 668.404, 668.405,

668.406, 668.407, 668.408, and 668.409)

General Support and Opposition

Comments: We received many comments expressing support for the
financial wvalue transparency framework as a means of protecting
students and improving higher education outcomes. Commenters
urged prioritizing the establishment of the program information
website so that students have clear information about the
institutions and programs they are attending or considering
attending. These commenters supported efforts that would help
students identify “high-debt-burden” and “low-earning” programs
and urged the Department to keep these strong transparency

provisions in the final rule to protect students and taxpayers.



Several commenters argued that this information would allow
students to make informed decisions about their education.
Discussion: We thank the commenters for their support. Under §
668.43(d) (1), the Department will provide, through a website
hosted by the Department, program-level information on the
typical earnings outcomes for graduates and their borrowing
amounts, cost of attendance, and sources of financial aid for
all programs where it can be calculated to help students make
more informed choices. We agree that this information will help
students make more informed choices and allow taxpayers and
other stakeholders to better monitor whether public and private
resources are being well used.

Changes: None.

Comments: Many commenters supported the proposed transparency
framework as a way to provide prospective students with relevant
information about the programs and professions they may wish to
pursue. Commenters noted that it was often difficult for
students to understand total college costs in comparison to
employment rates and post-graduate earnings and said that the
information provided in the transparency framework could fill in
some information gaps for students. Some commenters believed
that this platform would, over time, encourage students to
select the institutions and programs that are more likely to
meet their needs and standards. Other commenters noted that

interests in certain job fields drive career paths, so some



students would not be interested in information about different
programs that offered higher pay.

Discussion: We appreciate the comments recognizing the benefits
to students and families that the increased transparency
framework will provide in conjunction with information
institutions provide about programs and services they offer.
Changes: None.

Comments: One commenter asserted that we need more empirical
evidence that publishing data will change student outcomes.
Other commenters suggested that interests in certain job fields
drive career paths, so some students would not be interested in
information about different programs that offered higher pay.
Discussion: The Department discussed the substantial evidence
base around the role of transparency and student choice in
postsecondary education in the NPRM and in the “Outcome
Differences Across Programs” section of RIA.!192 Information does
not always sway student choice, but research suggests that
providing students with comparable, timely information from a
trusted source can influence their decisions.!%3 The Department
believes that the financial value transparency framework serves
as an evidence-based approach to provide relevant, trusted, and

timely information for student decision-making.

102 88 FR 32300, 32322 (May 19, 2023).
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We understand that some students may be committed to
pursuing a particular field and may not be swayed by information
about other fields. But as the data in this RIA demonstrate,
there are vast differences in earnings and debt outcomes for
programs with the same credential level and field, and we
anticipate that students already committed to a particular
degree will benefit from being able to find programs with the
best outcomes.

Changes: None.

Comments: A few commenters argued that the certain terms used
in the NPRM to label programs that do not pass the D/E rates or
EP measures could mislead students or misrepresent other
positive aspects of the program. Commenters identified terms
like “high debt burden” or “low earning” as overly pejorative.
Discussion: The D/E rates thresholds are based on research into
how much debt service payments are affordable based on an
individual’s earnings. Programs do not meet the D/E criteria
when a program’s discretionary D/E rate is above 20 percent, and
the annual D/E rate is above 8 percent. As discussed in the
NPRM, the discretionary D/E rate threshold is based on research
conducted by economists Sandy Baum and Saul Schwartz,1%% and the
annual D/E rate threshold is grounded in mortgage-underwriting
standards. While the rules do not require the Department to use

particular labels to describe the outcomes of programs under the

104 Baum, Sandy & Schwartz, Saul (2006). How Much Debt is Too Much? Defining
Benchmarks for Managing Student Debt (eric.ed.gov/?i1d=ED562688).



D/E rates measure, we intend to use clear descriptive language
to communicate these outcomes to students. For example,
informing students that such programs are “high debt burden”
provides context for the amount of debt that the student will
take on relative to their early career earnings.

Similarly, the EP threshold is based on the median earnings
of high school graduates in the labor force in the institution’s
State. When the median earnings for graduates from a
postsecondary program are lower than this threshold, terming the
program, for example, “low earning” is appropriate. The
Department views these terms as examples of clear and
transparent descriptors for potential students; we believe that
less direct phrasing would make it harder for students to
interpret the information. However, while the Department
believes that students should be informed about the consequences
of their choices in programs, we will consider adding language
to the Department’s program information website noting that the
debt and earnings outcomes of programs are a subset of the
myriad of factors students may consider important in deciding
where to attend.

Changes: None.

Comments: One commenter suggested that the Department and the
stakeholder community further discuss the application of the D/E
rates and earnings premium metrics to all programs at all
institutions before addressing the issue of student

acknowledgments. This commenter noted that the required



reporting of data will add costs and burden to institutions,
particularly under-resourced institutions.

Discussion: The Department disagrees that the decision to apply
financial value transparency metrics to programs across sectors
and credential levels requires any further discussion. Because
students consider both GE and non-GE programs when making
postsecondary enrollment choices, providing comparable
information for students would help them find the program that
best meets their needs across any sector. As discussed under
“Reporting” above, while we are sensitive to the fiscal and
logistical needs of institutions, we maintain that any burden on
institutions to meet the reporting requirements is outweighed by
the benefits of the transparency and accountability frameworks
of the regulations to students, prospective students, their
families, and the public.

Changes: None.

Financial Outcomes and Other Outcomes

Comments: Many commenters posited that although economic
mobility is an important factor to many students, the value of
higher education extends beyond purely financial benefits and
the Department should recognize on the program information
website, and on related warnings and acknowledgments, that there
are many ways to measure the value of postsecondary education,
such as increased civic participation and engagement; better
health and well-being; increased sense of work engagement; lower

reliance upon social safety-net programs; decreased rates of



incarceration; decreased risk of homelessness; increased
personal security; improved social status; and sense of personal
achievement. Commenters said that focusing on program earnings
for all programs promoted a false equivalency that all
educational programs should be measured on this basis. Some
other commenters noted earnings may not fully capture the value
of benefits, such as health insurance, and Jjob amenities, such
as a flexible schedule.

One commenter further cited a study!®® highlighting
additional individual and societal benefits of higher education,
such as increased likelihood of employment; improved health
choices; increased volunteerism; increased neighborhood
interactions and trust; and intergenerational benefits.

Noting the numerous non-pecuniary benefits of postsecondary
education, several commenters expressed concern that the nature
of the D/E rates and EP measures is too simple to adequately
reflect the full value of an education and one commenter opined
that measuring a program’s value based solely on the D/E rates
and EP measures would be arbitrary and capricious. Many
commenters noted that the D/E rates measure is not the only
metric that can be used to assess the value of postsecondary
programs and suggested that things like holistic wvalue, social
impact, import of work, or long-term economic value could also

be used to measure the value of programs.

105 Trostel, Philip (2015). 1It’s Not Just the Money: The Benefits of College
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Discussion: The Department is not attempting to assess the full
value of the education that programs provide based only on their
debt and earnings outcomes through the D/E rates and EP
measures. The Department recognizes that not all of the
benefits of a postsecondary education are measurable or captured
by debt and earnings, but low earnings or high debt burdens can
significantly impact even those students who benefitted in other
ways from their programs.

Further, while the Department agrees there are aspects of
job quality that are distinct from earnings, we believe that
earnings, which unlike non-monetary compensation can be
calculated consistently for most graduates through
administrative data sources, is the best way to capture the
employment outcomes of program graduates for purposes of
implementing the gainful employment statutory requirement. For
instance, in most cases non-monetary compensation does not aid
in assessing the ability of graduates to afford repayment of
student debt.

The financial value transparency framework aims to provide
transparency to students about dimensions of the financial
consequences of attending postsecondary programs. In
particular, these measures will be used to convey information to
students about the typical costs, borrowing, and earnings
outcomes for students who graduate from a program, and whether
typical students who complete the program end up with high-debt-

burdens, and therefore may be at elevated risk for associated



adverse borrower outcomes. On the Department’s program
information website, a program’s outcomes under the D/E rates
and EP metrics will be provided to students alongside other
financial value information to help students understand how the
program may help in achieving their goals. As a steward of
taxpayer funds charged with ensuring the proper administration
of the title IV, HEA programs, the Department seeks to require
that students are aware of such information before they enroll
in programs with high-debt burdens. For non-GE programs, we do
not limit aid or eligibility for such programs but allow
students to decide whether, upon considering this information,
the program has value to them.

Change: None.

Comments: Commenters also suggested that focusing on relative
education debt could harm some students by encouraging them to
limit education loan borrowing by sacrificing basic needs like
food and housing or promoting some type of employment even when
attending school full time.

Discussion: We believe it is reasonable for students to know
what the average education debt and earnings are for an
educational program and believe that this information can be
considered along with many of the other factors suggested by the
commenters. The information the Department will present is not
describing debt as bad or to be avoided. Rather, it is giving
students information about how affordable their debt payments

will be based on the typical earnings of students in their



programs. Students deserve to be aware of this information, and
institutions have the capacity to control their pricing to avoid
subjecting their students to unaffordable debts.

Changes: None.

Potential Impacts on Lower Earning Fields

Comments: Commenters suggested that focusing on program
earnings takes a narrow view that higher education is primarily
about securing a job and misses the value of a liberal arts
education and the value to society from those graduates. Some
commenters emphasized that many students pursue careers in
fields that help people such as social work, counseling,
leadership, teaching, and a variety of cosmetology programs
including hairstylists and estheticians. Nursing was another
field where commenters noted that some institutions prepare
instructors and practitioners to work in health care services
where some jobs would not produce high earnings. Commenters
also suggested that teaching programs should be excluded from
application of the GE program accountability framework.
Discussion: The Department does not agree that providing
information about education debt and average earnings for
program graduates to students and families ignores the value of
programs that may have lower earnings outcomes. Again, the
Department is attempting to make debt and earnings information
available to students and families on a comparable basis for

programs so that they can use it to support the different career



choices that may be under consideration, or to find a program
within a particular field that is most beneficial to them.

As we demonstrate in Table 4.11 in the RIA, most programs
in most fields pass the D/E rates measure, including programs
that provide training for occupations in healthcare. 1In
healthcare (Health Professions and Related)—the program cited by
the commenters—8.2 percent of GE programs did not pass the D/E
rates or the EP measure and 2.0 percent of non-GE programs did
not pass the D/E rates or the EP measure. Similarly, education
training programs (i.e., programs with a two-digit CIP code of
13) are less likely to fail the D/E rates or EP measure than
other programs. We note that teaching programs that
successfully place their students in teaching jobs are unlikely
to fail to meet the earnings premium criteria. For example,
data from the National Education Association’s Teacher Salary
Benchmark Report indicates that among reporting school
districts, approximately 76 percent of teachers worked at
schools that offered a starting teaching salary of at least
$40,000.1% FEven States with lower salaries have average
starting salaries at least $5,000 higher than the State’s EP
threshold. 07

The Department fundamentally disagrees that ignoring the

financial implications of students’ college choices is an

106 See Nat’l Ed. Ass’n (2022). Teacher Salary Benchmarks
(www.nea.org/resource-library/teacher-salary-benchmarks) .
107 See Nat’l Ed. Ass’n (2022). Teacher Salary Benchmarks
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acceptable or necessary strategy to ensure that students pursue
jobs in critical fields to society.

Changes: None.

Comments: Some commenters contended that publication of the
financial value metrics could limit access to, or discourage
students from enrolling in, arts and performing arts programs.
These commenters stressed that these careers should be available
to all and not just to affluent students who can attend without
Federal financial aid.

Discussion: The Department believes that students of arts
programs will benefit from consistent information about the
typical debt and earnings experienced by a program graduate,
particularly if the D/E outcomes for program graduates are in a
range associated with high likelihood of student loan default.
For non-GE programs, receiving this information does not
preclude their ability to attend the program—it simply alerts
them to the potential risk based on the program’s students’
outcomes. Approximately 12 percent of arts programs are GE
programs.

Arts programs that fall under GE regulation have a failure
rate that is similar to GE programs overall. According to the
Program Performance Data (PPD) described in Table 4.11 of the
RIA, 5.3 percent of all GE programs fail due to D/E, EP, or
both. Among the 1,042 GE arts programs (programs with a two-
digit CIP code of 50), a similar share, 5.5 percent, have a

failing status. Among the 7,518 arts programs that are non-GE



programs, failure rates are slightly higher than for programs
overall, but still relatively low. Using the PPD, 1.2 percent
of all non-GE programs fail debt-to-earnings (DTE), EP, or both,
and 3.7 percent of arts programs fail.

Although commenters acknowledged that arts careers are
financially undercompensated relative to other career paths,
federally aided students enrolled in arts programs tend to come
from backgrounds similar to students enrolled in other programs,
indicating that, among federally aided students, students from
economically disadvantaged backgrounds are not currently
dissuaded from pursuing a career in the arts. For example, the
share of students who are Pell recipients within arts programs
is broadly similar to the share of recipients overall across
programs (Table 1.1). 1Institutions that are concerned that
financial transparency will dissuade students from lower-income
backgrounds from pursuing arts degrees could take steps such as
packaging additional aid for students pursuing arts programs.
This would decrease the risk of a high DTE and potentially
mitigate the effect of lower typical salaries in the first few

years of an arts career.

Table 1.1 - Mean and Median Pell Share, Across Programs

All Programs Arts Programs (CIP2 = 50)
Number Number
of of
Mean Median Programs Mean Median Program
Credential Level
Undergraduate 18,033 453

(UG) Certificates 53% 60% 45% 40%



Associate 61% 67% 25,807 64% 69% 1,248
Bachelor's 38% 36% 47,643 41% 40% 3,792
Total 47% 50% 91,483 47% 48% 5,493

Source: 2022 Program Performance Data

Changes: None.

Comments: Some commenters expressed concern that the focus on

debt-to-earnings and earnings could lead students and
prospective students to prioritize salary over public service.
By publishing these data and possibly categorizing certain

7

programs as “low value,” we may discourage students from
pursuing careers that are less lucrative but that have
substantial value, such as careers in government or the
nonprofit sector.

Discussion: The Department acknowledges the concern that
students may be dissuaded from pursing programs, and ultimately,
careers, that are primarily in the public sector or with
nonprofit organizations. National data from the American
Community Survey (ACS) on earnings by sector show, however, that
the typical associate or bachelor’s degree graduate working for
government or a nonprofit substantially out-earns similarly aged
workers with only a high school credential (Table 1.1). We
estimate that a government worker with an associate degree has
median earnings more than $13,700 higher than the overall median
earnings for those with a high school diploma. A government

worker with a bachelor’s degree has earnings that are more than

$19,100 higher. Those working in the nonprofit sector earn



around $7,100 (associate) and $15,200 (bachelor’s degree) more

relative to similar workers with a high school diploma.

Table 1.2: Median Earnings, Workers in Labor Force Age 25-34

Federal,
Private State, or Nonprofit

Credential Overall Sector Local Govt. Sector
High School or

Equivalent $25,453 $25,569 $31, 961 $21,582
Associate Degree $32,049 $31, 961 $39,200 $32,580
Bachelor's Degree $45,811 $48,870 $44,638 $40,725
Graduate Degree $49, 639 $52,147 $47,941 $45,000

Source: American Community Survey, 2019, 5-year estimates.

These data indicate that workers within a given degree level
tend to have relatively similar earnings across private sector,
government, and nonprofit employers. And for those with an
associate degree, employment within a Federal, State, or local
government yields higher median earnings than employment in the
private sector. While working in the private sector is more
lucrative, at the median, for bachelor’s degree and graduate
degree holders, these differences are much smaller than the
difference relative to the earnings premium threshold at the
national level.

Changes: None.

Comments: A few commenters expressed concern that publication
of financial value metrics could deter students from graduate

education. Given differences in student loan eligibility and



available Federal aid, commenters suggest that the proposed
financial value metrics do not align well with the goals and
earnings trajectories of those who enroll in graduate education.
Discussion: The Department aims to provide students with
accurate information to help inform their choices. We
acknowledge that some students might decide that not attending
school might be the best option after obtaining the information.

Graduate students are eligible to borrow up to the cost of
attendance for their program, while undergraduates are subject
to substantially lower limits on borrowing, depending on their
enrollment level and status as a dependent or independent
student. Because of the increased eligibility for student loans
and their generally higher earnings outcomes, graduate programs
that do not pass the GE thresholds typically fail the D/E
standard of the GE rule, rather than the EP.

The Department believes that the D/E metric is valid across
both undergraduate and graduate programs. As noted above, few
graduate programs have median earnings below the typical high
school student, but many programs have very high debt levels due
to the lack of loan limits. This can make debt unaffordable even
on a middle-class salary. Moreover, from a taxpayer
perspective, as shown in Table 2.10 of the RIA, D/E is highly
correlated with the taxpayer subsidy on student loans—if debt is
high relative to earnings, it is unlikely a borrower will fully

payoff their loans while on an income driven repayment plan.



The Department also notes aspects of the rule that are
favorable to graduate programs. First, the debt used in the
actual D/E calculations will be capped at the total net cost for
tuition, fees, and books. This cap particularly affects
graduate programs, as many graduate students borrow
substantially for living costs in addition to direct costs of
the program. As we note in the RIA, we do not have data reported
by institutions to estimate directly how this cap will affect
the share of programs that pass the D/E rates. An analysis by
New America, however, suggests that the debt cap might reduce
the number of graduate programs projected to fail in the RIA
substantially by about 50 percent.!08 Because institutions have
more control over direct program costs, some institution
concerns about graduate financial wvalue metrics will likely be
mitigated. Furthermore, in the D/E rates calculation, graduate
debt is amortized over a 15-year repayment period for master’s
degree programs and over a 20-year period for doctoral and first
professional degrees. The use of a longer repayment period
acknowledges the possibility that long term earnings are higher
in proportion to earnings measured 3 years after graduation, the
potentially larger amounts of debt that some graduate students
may take on and allows for smaller annual payments based on a

longer repayment period. We address additional concerns

108 See Caldwell, Tia & Garza, Roxanne (2023). Previous Projections
Overestimated Gainful Employment Failures: Almost All HBCUs & MSI Graduate
Programs Pass. New America (https://www.newamerica.org/education-
policy/edcentral/ge-failures-overestimated/) .



relevant to graduate programs, such as licensing and residencies
for graduate programs that may result in lower initial earnings
due to externally imposed constraints, in other sections of this
preamble.

Changes: None.

Comments: Some commenters noted that many jobs in the
entertainment industry may be impacted by the financial value
and transparency regulations, given that a number of students in
those fields are dependent upon Federal education assistance.
The commenters suggested that those students may become more
restricted in their opportunities to pursue careers in
performing arts, music and education compared to students from
more affluent families. Commenters noted that in general, the
United States provides less support for students of the
performing arts compared to other countries, and further opined
that the lower wage for these jobs is beyond the control of the
institutions providing those programs, notwithstanding the
contributions those jobs make toward creativity and societal
wellbeing.

Discussion: We recognize that educational programs can provide
long term value and enrichment to students in multiple ways, and
that some student may be interested in arts and entertainment
careers for non-pecuniary reasons. We nonetheless note that the
education debt and program earnings experienced by program
graduates at specific institutions are a significant up-front

consideration for any student to consider. Students looking at



particular programs offered at multiple institutions may also
consider the relative education debt and program earnings when
selecting an institution. 1Institutions may also use the
information about average education debt and earnings to
consider program changes that would better serve students
entering into careers with relatively large education debt
compared to the near-term earnings. We appreciate the
commenters’ concerns about the level of support for performing
arts relative to other countries, but respectfully note that
such broader issues of the economic and social value of
performing arts are beyond the scope of this rule.

Changes: None.

Data Concerns and Other Information or Metrics

Comments: Several commenters suggested including measures of
student satisfaction among the other measures listed in §
668.43(d) (1) (i1) to include on the program information website
to provide context for the financial value measures.

Discussion: We recognize that there are many factors students
consider when choosing to enroll, or continue, in a program, and
also that education can confer many benefits beyond financial
value, including satisfaction with the program. However, we are
here focused on factors that affect students’ financial well-
being, and the return on the title IV, HEA financial investment.
Low earnings and high debt burdens can negatively affect
students who might benefit in other ways from their programs.

More generally, measures of student satisfaction do not exist



for all programs and the Department has no way of collecting
such data in a systematic fashion at present.
Changes: None.
Comments: A few commenters noted that program-level graduation
rates could have a substantial impact on financial value
measures. They noted that a program that graduates a small
share of enrolled students may have strong financial value
measures, but overall financial value results may be poor for
those who never completed the program. The commenters suggested
that we provide information on the likelihood of completing the
program as important context for the financial value metrics.
Discussion: The financial value metrics measure the earnings
and debt only for those who complete a given program. The
Department believes that these measures best represent the
outcomes for a student who naturally anticipates to complete a
given program. Enrolled students who do not complete could have
outcomes that are worse overall than those for completers, but
this is not necessarily the case. For example, non-completers
could leave a program because they were offered a job that pays
more than they anticipate they would earn if they completed
their program. Further, those who do not complete a program are
likely to leave with less debt than those who do, potentially
lowering D/E measures.

At present, program-level graduation rates are not
consistently measured or collected by the Department.

Measurement of program graduation rates raises several



measurement challenges.!9? For example, some bachelor’s degree
programs do not formally consider a student part of a program or
major until their sophomore or junior year, which could
substantially skew the graduation rate relative to a program
which counts students starting from their freshman year. Still,
the Department strongly agrees with the importance of holding
institutions accountable for program completion and will explore
development of accurate measures. The rule includes completion
rates at the institution or program level among a set of
important contextual information that may be included on the
program information website.
Changes: None.
Comments: A few commenters requested that the Department
include on the program information website information on cohort
default rates, or a program’s loan repayment rates, as
additional context regarding a student’s ability to manage or
repay their debt.
Discussion: We agree that a program’s loan repayment rate may
be important information for students or taxpayers, and we note
that this information was included in the list of proposed
information under § 668.43(d) (1).

Although the cohort default rate (CDR) is an important

measure of institutional accountability in ensuring that

102 Blagg, Kristin & Rainer, Macy (2020). Measuring Program-Level Completion
Rates: A Demonstration of Metrics Using Virginia Higher Education Data.
Urban Institute: Washington, DC
(www.urban.org/sites/default/files/publication/101636/measuring program-
level completion rates 1 3.pdf).



students do not experience exceptionally high default rates
after leaving a program, an overall CDR does not measure
outcomes of a given program. Moreover, graduate PLUS loans are
not included as part of the CDR calculation, so these rates do
not capture borrowers’ outcomes even for broad sets of graduate
programs. The Department will carefully consider what borrower
outcome information will provide students with the clearest
sense of the financial risks of their program choices, including
whether institution level measures may be appropriate to provide
where program level measures may be unavailable.

Changes: None.

Comments: Several commenters noted that high percentages of
their career program graduates work in the fields associated
with their training, unlike many students with associate degrees
from public and nonprofit institutions that get jobs in
unrelated fields. Commenters also noted that other jobs such as
sales often start with lower salaries that increase over time as
they learn their trades on the job.

Discussion: The regulations do not track earnings by source but
provide some measure of the average education debt and average
earnings that program graduates have. Graduates of career
training programs who work in those fields may experience higher
earnings than program graduates from nonprofit and public
institutions who work in unrelated fields. The regulations will
provide students considering either type of program with

information about the education debt and earnings associated



with those programs to support them making better informed
choices when they enroll.

Changes: None.

Comments: One commenter asserted that 4-year degree programs
can charge students higher prices despite having no industry
connections. A few other commenters noted that many students in
4-year programs are unable to get jobs, while students in
shorter career and technical education (CTE) programs (which
cost less) are able to get jobs.

Discussion: We agree that CTE programs are important. By
ensuring that programs subject to the GE program eligibility
requirements, including CTE programs, prepare students for
gainful employment in a recognized occupation, we expect that
the GE program accountability framework will drive improvements
in CTE programs that are not providing students with earnings
that allow them to afford their debt or leaving them better off
than if they had not pursued a postsecondary credential. For 4-
year programs that are not subject to the GE program
accountability framework, students will be able to obtain
critical information about their financial wvalue, including
their costs and student debt and earnings outcomes, to inform
their education decision making.

Changes: None.

Comments: Some commenters suggested that the Department should
play a role identifying unique missions of institutions, such as

historically black colleges and universities and Tribal colleges



and universities because of the social and cultural impacts
these institutions provide as non-financial value.

Discussion: Under § 668.43(d) (1), the Department will provide,
through a website hosted by the Department, program-level
information on the typical earnings outcomes for graduates and
their borrowing amounts, cost of attendance, and sources of
financial aid to help students make more informed choices and
allow taxpayers and other stakeholders to better monitor whether
public and private resources are being well used. Nothing in the
regulations precludes institutions from supplementing the
financial value information provided on the Department website
with additional information about the institution and its
programs, including information for students and families about
their missions and values. However, the Department website will
be focused on financial value, consistent with the Department’s
obligation to administer the title IV, HEA financial assistance
programs.

Changes: None.

Comments: A few commenters noted that the debt and earnings
data used in the financial value transparency metrics do not
precisely align with those measures presented in the College
Scorecard.

Discussion: The financial value transparency metrics are
designed for accountability purposes (with respect to GE
programs) as well as for transparency (with respect to GE and

eligible non-GE programs). Because these data serve different,



though complementary, purposes the metrics are not guite the
same as those in the College Scorecard although there are strong
correlations between the information in the two datasets. For
example, median earnings in this rule, similar to the 2014 Prior
Rule, is calculated as the median earnings among all program
completers including the “zeros”—i.e., individuals successfully
matched in the list of program completers who have no earnings
from employment. Especially for career training programs this
measurement choice captures whether students find employment as
a measure of program success. Similarly, median debt under this
regulation is calculated by capping individual borrowing amounts
at the net direct costs charged by the institution. This
attempts to isolate student borrowing linked to factors more
directly controlled by institutions. Still, broader measures of
debt can be calculated and used for transparency purposes. The
Department will carefully consider how to present information to
students to avoid potential confusion.

Changes: None.

General Comments on the GE Program Accountability Framework (S§S§

600.10, 600.21, 668.91, 668.601, 668.602, 668.603, 668.604,

668.605, and 668.606)

General Support and Opposition

Comments: Many commenters expressed support for building on the
2014 GE Prior Rule, including the addition of the earnings
premium metric. These commenters believed that this metric

would ensure that students only enroll in programs that would



result in them being gainfully employed upon completing the
program. Commenters also supported the inclusion of the D/E
rates metric, arguing that this measure would protect taxpayers
and students. Some commenters suggested that because of the
rule, students will shift from enrolling at low-performing
programs to programs with better outcomes, including shifting
across sectors, similar to what happened when institutions with
high cohort default rates lost eligibility to participate in the
Federal student aid programs.

Discussion: We thank the commenters for their support.
Changes: None.

Comments: One commenter asserted that these regulations would
help to protect students from taking on high levels of debt to
obtain credentials with little to no value. The commenter also
contended that there should be greater consequences for schools
that commit fraud.

Discussion: We agree there should be greater consequences for
schools that commit fraud. The Department’s Office of the
Inspector General (OIG) identifies and investigates fraud,
waste, abuse, and criminal activity involving Department funds.
Where we believe it is warranted, we can refer a situation to
the 0OIG, which conducts criminal and civil investigations.
Additionally, members of the public may report suspected fraud,
waste, abuse, or criminal activity—including fraud or misuse of

Federal student aid funds. The OIG maintains a telephone



hotline and an online form to facilitate submission of such
reports.

While these regulations do not replace other robust
Department efforts aimed at ensuring program compliance and
program integrity, the rule should make predatory behavior less
attractive and less lucrative if poorly performing GE programs
are not eligible to participate in title IV, HEA.

Changes: None.

Comments: Many commenters supported the GE rule because they
believe it will help stop predatory recruitment practices that
specifically target marginalized and underserved communities,
including people of color, people with low socioeconomic status,
single parents, and veterans. These commenters claimed that
programs at these predatory schools have low graduation rates,
high student debt loads, high student loan default rates, and
higher tuition than comparable programs at State and community
colleges.

Several other commenters expressed support for the GE
accountability provisions, noting that most borrower defense
loan discharges have been for students who attended for-profit
institutions, and said that most accountability measures should
focus on the institutions where large costs to the taxpayers
have been incurred. Commenters noted that many completers from
some for-profit institutions have incomes that would qualify

them to make zero payments under the Department’s recently



proposed income-driven repayment plan and create additional
costs for taxpayers.

Discussion: We thank the commenters for their support and agree
the GE rules apply to programs where students need protection.
Changes: None.

Purpose

Comments: Many commenters noted that the EP and D/E metrics do
not capture all the ways that programs might be valuable for
students and society, and thought the measures too narrowly
focused on financial outcomes.

Discussion: In the GE program accountability framework, we use

the EP and D/E metrics to assess whether programs are preparing
students for gainful employment, consistent with statutory
eligibility requirements. But, the use of particular performance
metrics pursuant to the GE provisions of the HEA and the
Department’s rulemaking authority is not a commentary on the
values that students and others may place on postsecondary
education. As we demonstrate in Table 4.11 of the RIA, the
majority of programs in most fields do not lead to high debt
burdens or low earnings. As a result, we do not expect the rule
to deprive students of postsecondary options that offer the
nonfinancial benefits of greatest importance to them.

We underscore that the rule sets minimum standards of
performance for career training programs, and for informing
students in non-GE programs about potential financial risk. It

does not attempt to distinguish among or rate programs based on



their earnings above these standards beyond providing students
with information. As such, we expect that programs meeting these
minimum thresholds of financial outcomes for their students will
still need to demonstrate how they help students in pursuing
other goals that may be important to them.

Changes: None.

Comments: A few commenters suggested that the proposed GE
program accountability framework will not fix the current
systemic problems. Some commenters proposed that, rather than

4

targeting so-called “low value programs,” we should address
systemic issues contributing to the student debt crisis. For
example, these commenters suggested that we provide adequate
funding and resources to public institutions, implement more
affordable tuition models, and expand financial literacy
programs.

Discussion: The Department agrees that some systemic changes
are needed to address the student debt crisis. And, in a
variety of initiatives, the Department is responding to that
crisis. For example, the Department recently published a new
rule on IDR plans for student loans. Notwithstanding the
importance of addressing systemic issues, the Department is
charged with implementing and enforcing the HEA limits on title
IV eligibility for GE programs and has concluded that programs
that leave students unable to pay off their loans, or with

earnings no greater than a comparable high school graduate, are

not meeting the statutory requirements for title IV, HEA



funding. The final rule will make meaningful strides in
deterring students from attending programs that leave them with
unaffordable debt and no improvement to their earnings. As
noted in Tables 4.25 and 4.26 of the RIA, most students have
available many alternative programs that do not fail the
metrics, and these programs are very likely to lead to higher
earnings and lower debt. Therefore, we expect the rule will
result in students attending programs that require less
borrowing or provide a better financial value in that they will
lead to higher earnings relative to the amounts borrowed.
Changes: None.

Comments: Some commenters suggested that it would be more
effective to limit borrowing in low-performing programs rather
than to remove all Federal funding, noting that this would still
protect students from high educational debt without limiting the
types of programs that are available for them to pursue their
passions and career goals in fields that may not be high-
earning. One commenter noted that students have differing
career objectives and was of the opinion that the Department and
institutions offering those programs should strike a balance to
keep these options open for students, suggesting that career
counseling and accurate information could support those outcomes
and a diverse workforce. Other commenters said that without
striking a more holistic approach in the proposed regulations,
there could be reductions in program diversity and more limited

student choices available. Providing more quality assurance



measures and a broader evaluation of other factors, such as
curriculum, student satisfaction and achievements, were
suggested as additional components to use with the financial-
value measures in the proposed regulations. Commenters also
suggested the Department should work with the higher education
community to develop alternative metrics that speak to a more
holistic spectrum of success determinants.

Discussion: We agree there are many potential ways that
students might be shielded from unaffordable debt or programs
that fail to boost their earnings. Institutions are in the best
position to limit their costs and limit student borrowing for
direct costs (the subset of borrowing measured under the metrics
in these regulations), and to provide counseling and guidance to
students in choosing programs that prepare them for success.

The Department’s authority and ability to monitor curriculum
quality across programs is limited. As noted elsewhere, these
rules do not attempt to serve as a holistic measure of program
quality. Instead, they focus on setting minimum standards aimed
at ensuring that career training programs prepare students for
gainful employment, and, more generally, to protect students
from programs that may not improve their financial well-being.
Changes: None.

Comments: One commenter argued that controlling college costs
should not be part of the Department’s role, but it should

instead concern itself with reining in lending. The commenter



argued that the Department should set aggregate loan limits for
all students to current limits for undergraduate students.
Discussion: The Department disagrees with the commenter that
its role does not include encouraging institutions to offer
programs that are financially wvaluable to students when the
students’ debt and likely future earnings are taken into
account. The Department also does not have the ability to
reduce aggregate loan limits for graduate students, since those
limits are established by statute.

Changes: None.

Comments: A few commenters argued that it is not a school’s
responsibility to ensure that a student pays back their loans.
According to these commenters, that responsibility lies with the
borrower.

Discussion: The Department believes that pursuant to the GE
statutory requirement, career training programs should be held
responsible for ensuring the amount their students need to
borrow is reasonable relative to the earnings they might expect
from the career for which they are being trained. If programs
set unreasonable tuition levels that lead students to borrow
more than they can afford to repay, this puts borrowers at risk
of default and adverse impacts on their credit and puts the
taxpayer at risk of having to bear the cost of the loans. Under
the D/E rates measure, institutions are not held responsible for
loan repayment outcomes. Rather, the D/E rates portion of the

transparency framework provides a means to assess whether debt



burdens are excessive given the typical earnings of program
completers, and whether students’ labor market earnings improve
relative to students who do not pursue postsecondary
credentials. The GE accountability framework applies this metric
as a condition of eligibility for career programs. As addressed
below, we believe the compliance burden created by these
regulations is modest and well Jjustified by the benefits
expected from the rule.
Changes: None.
Scope
Comments: Several commenters stated that it is unfair to group
together all private and for-profit schools when there are only
a few “bad actors” causing problems. They asserted that these
GE regulations will punish schools that are acting in good
faith, and that there should not be a “one-size-fits-all”
solution to these bad actors. They argued that different
regulations should apply to for-profit and nonprofit schools
since their missions differ.

Other commenters viewed the distinction between GE and non-
GE programs as unclear, and argued that instituting sanctions
for some programs, but not for others, based on sector or
credential type is not appropriate. Commenters highlighted that
an institution’s tax status was not a good reason to treat
programs differently under the proposed eligibility measures and
voiced some concern that institutions with failing programs

could change their tax status to avoid being held accountable



under the eligibility provisions. Some commenters said the
proposed regulations were politically motivated to target the
career training programs and suggested that more emphasis should
be placed on removing Federal funds from programs that pushed
false information or promoted activism and political agendas.
The regulations were described by these commenters as an effort
to quickly eradicate the proprietary school sector instead of
proposing a set of guardrails that would have encouraged
institutions to operate within that system.

Discussion: The GE accountability framework applies to gainful
employment programs through § 668.601. Section 668.2 defines
“gainful employment program” as an educational program offered
by an institution under § 668.8(c) (3) or (d) and identified by a
combination of the institution’s six-digit Office of
Postsecondary Education ID (OPEID) number, the program’s six-
digit CIP code as assigned by the institution or determined by
the Secretary, and the program’s credential level. This
definition is consistent with sections 101 (b) and 102 (b) and (c)
of the HEA. Under the HEA, institutions must establish program-
level eligibility for each “program of training to prepare
students for gainful employment in a recognized occupation.”110
GE programs include nearly all educational programs at for-
profit institutions of higher education, as well as non-degree

programs at public and private nonprofit institutions, such as

110 20 U.S.C. 1002(b) (1) (A) (1), (c) (1) (A). See also 20 U.S.C.
1088 (b) (1) (A) (1), which refers to a recognized profession. For further
discussion in the NPRM, see 88 FR 32300, 32306-32311 (May 19, 2023).



community colleges. With respect to comments that some
institutions may change their tax status to remove their
programs from being subject to the eligibility measures,
applications to do so are reviewed independently by the Internal
Revenue Service (IRS) and the Department to make sure the
institution qualifies as a nonprofit entity.

In addition to being statutorily obligated to confirm
whether GE programs are eligible for HEA assistance, we believe
that it is appropriate to protect students in GE programs in all
sectors, to help protect students pursuing career training
through such programs from being left with unaffordable debt or
with no improvement in their labor market prospects beyond what
they might have achieved without earning a postsecondary
credential. The GE accountability framework is based on
objective and evidence-based measures of student outcomes and,
rather than being a one-size-fits-all approach, its impact on
institutions is directly in proportion to the number of students
they have enrolled in programs that are not serving students
well based on the D/E rates and EP measures. The GE framework,
applied as a measure of a program’s continuing title IV, HEA
eligibility, will be similarly applied to all GE programs,
regardless of location or student demographics. GE programs
will be held to the standards for GE programs uniformly,
regardless of whether they are taught at public, proprietary, or

nonprofit private institutions.



The Department does not have authority to expand the
definition of a GE program to include non-GE programs. The
financial value transparency framework is the Department’s
attempt to account for eligible non-GE programs, by providing
students in such programs with important information. Other
statutory provisions apply more broadly to GE and non-GE
programs, and the Department will use the tools at its disposal
to protect students and improve outcomes. For example, we are
also addressing eligible non-GE programs through other
Department initiatives, such as the final rule we published last
year on Change in Ownership and Change in Control.1ll
Changes: None.

Comments: Several commenters asserted that the Department could
require the eligibility framework to apply to all programs,
based upon the Department’s authority under 20 U.S.C.
1087d(a) (4) or 20 U.S.C. 1087d(a) (6), to include additional
conditions necessary to protect the interests of the United
States when approving an institution’s participation in the
Direct Loan programs. Other commenters said it is arbitrary for
the Department to treat comparable programs differently and
suggested that this different treatment violated a requirement
in the HEA that the Department’s regulations must be uniformly
applied and enforced.

Discussion: We disagree with the commenters’ suggestions and

criticism. The Department must use its statutory authority in

11187 FR 65426 (Oct. 28, 2022).



ways that accord with the various distinctions drawn in the HEA.
The HEA conditions eligibility of some, but not all, programs on
preparing students for gainful employment in a recognized
occupation or profession. The commenters did not explain how
those HEA provisions regarding GE programs fit with the
commenters’ suggested use of the HEA provisions regarding
program participation agreements. Likewise, we disagree with
commenters’ arguments regarding uniformity in Department
regulations. The commenters did not identify a basis for their
recommended conclusion in 20 U.S.C. 1232(c), which refers to
uniform application and enforcement throughout the 50 States
rather than across program types. Nor did commenters identify
any other statutory provision that requires GE program
regulations to bind non-GE programs. In addition, linking the
program accountability framework to the Department’s Direct Loan
authority as the commenters suggest would exclude programs that
do not participate in the Direct Loan program. The commenters
may prefer that gainful employment results be expected of non-GE
programs, and we understand the policy considerations associated
with that issue, but we lack persuasive reasons to conclude that
the Department’s regulations must adopt that position as a
matter of law.

Changes: None.

Comments: Several commenters stated that the proposed GE
Accountability framework fails to account for the significant

and multiple economic, social, and governmental differences



between Puerto Rico and the United States. For example, these
commenters stressed that Puerto Rico has no community college
system and relies on proprietary institutions to provide a
significant and varied portion of career-oriented educational
opportunities. Therefore, these commenters advised that
proprietary institutions in Puerto Rico award a far higher
proportion of the island’s postsecondary credentials than is the
case on the mainland. The commenters contended that the
proposed rule would place access to such programs in serious
jeopardy. These same commenters stated if implemented as-is,
without accounting for Puerto Rico’s unique circumstances and
challenges, the population, economy, and multiple industries on
the Island will be adversely and irreparably harmed.

One commenter emphasized the ways in which earnings
measurement issues are more a particular concern given the
unique challenges facing Puerto Rico, stating that the
justifications offered by the Department for not including an
alternate earnings appeal fail to acknowledge the unique nature
of Puerto Rico’s economy. Citing the Department’s claim that
making accommodation for under-reporting of income would

”

“differentially reward programs,” the commenter submitted that
the desire to be evaluated based on accurate data is not a
desire to be rewarded but to address the fact that nonreporting

and underreporting of income are widely recognized challenges

facing Puerto Rico.



Discussion: As we noted in the NPRM, the Department is aware
that, in some cases, using earnings data for high school
graduates to estimate an earnings threshold may not be as
reliable as the earnings data from the ACS, and welcomed comment
on what data might be available to estimate the threshold in
U.S. Territories.!2 1In response to the commenters’ concerns,
the Department further investigated issues of data quality in
Puerto Rico as well as other U.S. Territories and the freely
associated states.

Through this investigation, we identified several concerns
with data elements used in the rule with regard to their
application to programs at institutions in U.S. Territories and
freely associated states. First, there is no robust source of
earnings information in most U.S. Territories that would allow
us to measure high school earnings. While we considered using a
different threshold, such as 150 percent of the Federal Poverty
Level, available data (data on high school earnings from the
Puerto Rico Community Survey) suggested this approach would
yield a threshold that is dramatically higher than high school
earnings. While data do exist for Puerto Rico, the coverage
rate of the Puerto Rico Community Survey (PRCS) is significantly

lower than that of the ACS.113 Moreover, the Federal Poverty

112 See 88 FR 32300, 32333 (May 19, 2023).

113 According to the Census, in the 2021 ACS and PRCS the coverage rate in
Puerto Rico is 80.9 percent, relative to 94.5 percent in the United States
and Washington, D.C. The lowest state (Alaska) had a coverage rate of 88.0
percent. See www.census.gov/acs/www/methodology/sample-size-and-data-
quality/coverage-rates/index.php. These figures indicate that Puerto Rico is
an outlier.



Line (officially known as the poverty guidelines), used in the
calculation of discretionary debt-to-earnings measures is not
defined for the U.S. Territories and freely associated states.
The Federal Poverty Line i1s a component of the D/E metric, used
to define “discretionary earnings” by subtracting an estimate of
the income required for necessary expenses. As a result, the
Department is not confident that the thresholds used to
determine an affordable amount of debt in the D/E rates
calculations are appropriate for programs in these locations.
Because of these concerns, the Department will exempt all
programs located in the Territories or freely associated states
from most of the requirements in the transparency framework
under subpart Q, and from the GE accountability provisions under
subpart S. We will still require such programs to comply with
the reporting requirements in § 668.408, will still follow the
procedures in §§ 668.403(b) and (d) and 668.405(b) and (c) to
calculate median debt and obtain earnings information, and will
include debt, earnings, and price information on the
Department’s program information website established in §
668.43.
Changes: We have revised § 668.401(b) to exempt the Territories
and freely associated states from the application of subpart Q,
except that such institutions remain subject to the reporting
requirements in § 668.408 and the Department will follow the
procedures in §§ 668.403(b) and (d) and 668.405(b) and (c) to

calculate median debt and obtain earnings information for their



GE programs and eligible non-GE programs, and we have revised §
668.601 (b) to exempt the Territories and freely associated
states from application of subpart S.

Comments: Some commenters urged the Department to exempt
medical schools from the GE program accountability framework
given the higher levels of borrowing students experience in
those programs and the higher earnings later associated with
those careers after physicians complete their residencies.
Similar suggestions came from commenters to exclude law schools
from the eligibility measures because the accreditation process
provides oversight of admission standards, monitors faculty
providing the coursework, reviews the academic engagement of the
students, and sets benchmarks for graduates to pass the bar
exams. These commenters believe that the law school accrediting
process ensures students obtain long-term value from their legal
education.

Discussion: As discussed in more detail in the Post-graduate
Training Requirements section of this preamble which modifies
the definition of the cohort period and adds a definition of a
qualifying graduate program in §668.2, these regulations already
accommodate the commenters’ concern about medical schools, by
using a longer time horizon over which to measure graduates’
earnings—six-years post-graduation rather than three. We do not
agree that the accreditation process by itself provides adequate
guardrails to ensure that students are not left with

unaffordable debt or very low earnings. This is readily apparent



in the Department’s data, showing many accredited programs leave
students with unaffordable debt.

Changes: None.

Comments: A few commenters requested that embedded
certificates, stackable credentials, and transfer associate
degrees be exempted from GE determinations because these
programs are intended to combine into larger degree programs
which, for public and nonprofit institutions, would not be
subject to the GE accountability framework. One commenter
requested further clarification about the treatment of
certificates that are fully embedded into a degree program, in
which students are not able to enroll in just the certificate
program. The commenter was unsure of the extent to which a
public/not-for-profit institution would need to report on
students in a certificate program that is both embedded in a
degree program and also available as a stand-alone certificate
program.

Discussion: The metrics used for evaluating whether a program
leads to gainful employment are based on students who complete
various credentials at an institution, and if a student
completes multiple credentials, they would typically only count
in the metrics of the highest credential they earn. A student
completing several stackable credentials would generally be
included in the earnings and debt cohorts of their last or
highest credential completed. Students completing a program

with intermediate credentials may have higher program costs that



would impact the debt outcome calculations for the program since
the debt students accumulate at the same institution is
generally all included.

We disagree that such programs should be exempted from the
GE framework. If a student does take several intermediate
credentials before obtaining a higher degree, then the student’s
cumulative debt and earnings outcomes are all, appropriately,
associated with the higher credential. 1If they complete an
intermediate credential but do not obtain the ultimate intended
degree, then their debt and earnings outcomes are attributed to
the last or highest credential they obtained.
Changes: None.
Comments: Some commenters suggested that credit-bearing non-
degree programs at public and nonprofit institutions should be
excluded from the eligibility framework if the institutions
offering those programs also offered certified degree programs
that used the identical CIP codes as the non-degree programs,
particularly when there was overlap in the courses offered for
the non-degree and degree programs that shared the same CIP
code.
Discussion: We do not believe a such an exclusion is warranted.
If students separately enroll in a certificate program at the
institution, that program is a GE program for purposes of the
eligibility framework. If students in a public or nonprofit

program take courses in these programs but ultimately earn a



credential, then those students will not be counted as they are
not graduates of the program.

Changes: None.

Comments: Some commenters suggested that graduate programs not
be included in the accountability framework because of the
volatility of graduate career paths. Other commenters noted
that doctorate programs leading to licensure should be excluded
because the students are more mature and should have more
experience in evaluating and selecting educational programs.
Other commenters claimed that graduate Federal education funds
were not included when proprietary schools were approved to
participate in the grant and loan programs so there was no
congressional design to apply the gainful employment requirement
on those programs when they were subsequently made available to
proprietary institutions. Other commenters drew the opposite
conclusion, that graduate programs became eligible for student
aid without any exception to the gainful employment requirement
for degree programs offered by for-profit institutions. Those
commenters suggested that the higher debt levels associated with
many graduate programs favor using the eligibility framework to
assess program earnings, describing those graduate programs as
the highest priced, highest debt programs in the postsecondary
educational system.

Discussion: Graduate programs offered by for-profit
institutions and graduate non-degree programs offered by public

and nonprofit institutions are subject to the GE program



requirements in the HEA. Given high and growing graduate
borrowing levels, which often do not correlate highly with
earnings outcomes, the protections of the GE rule are necessary
for graduate students. That said, we also agree that there are
some considerations, such as postgraduation training
requirements, required before a program’s impact on earnings can
be realized that are unique to graduate programs. We discuss
those considerations in the “Measurement of Earnings” section,
below.

Changes: None.

Comments: One commenter thanked the Department for confirming
that comprehensive transition and postsecondary programs are
excluded from the D/E rates and EP measures.

Discussion: We thank the commenter for noting agreement with
the exclusion of students in these programs from the calculation
of D/E rates and EP measures under §§ 668.403(c) (6) and
668.404 (c) (6) .

Changes: None.

Comments: Commenters objected to measures where the program
outcomes in the proposed regulations would be based on periods
before those regulations were in effect, saying it would be
unfair to sanction institutions under the eligibility measures
based upon program and pricing decisions that could not be
undone or modified now. These commenters claimed that the
resulting metrics would not account for program changes made in

the intervening years and would, therefore, not be useful to



prospective students. Commenters suggested that it would be
fairer to only use outcome measures for informational purposes
when the rates were based on periods before the regulations are
in effect. Some commenters suggested that sanctions could not
be based on retroactive periods without more explicit
congressional authorization.

Discussion: The program information website and eligibility
determinations based on past program performance, even
performance that predates the effective date of the regulations,
do not present a legal impediment to these regulations. A law
is “not retroactive merely because the facts upon which its
subsequent action depends are drawn from a time antecedent to
the enactment.”!'* This principle applies even when, as is the
case with these regulations, the statutes or regulations at
issue were not in effect during the period being measured.ll®
This principle has been confirmed in the context of the
Department’s use of institutional cohort default rates.116 117
The courts in these matters found that measuring the past
default rates of institutions was appropriate because the
results would not be used to undo past eligibility, but rather,
to determine future eligibility.!'® As with the institutional

cohort default rate requirements, as long as it is a program’s

114 Reynolds v. United States, 292 U.S. 443, 449 (1934).

115 Career College Ass’n v. Riley, No. 94-1214, 1994 WL 396294 (D.D.C. July 19,
1994) .

116 Ass’n of Accredited Cosmetology Schools v. Alexander, 979 F.2d 859, 860-62
(D.C. Cir. 1992).

117 pro Schools Inc. v. Riley, 824 F. Supp. 1314 (E.D. Wis. 1993).

118 See, for example, Ass’n of Accredited Cosmetology Schools, 979 F.2d at 865.



future eligibility that is being determined using the D/E rates
and EP measure, the assessment can be based on prior periods of
time. Indeed, the court in APSCU v. Duncan rejected this
retroactivity argument with respect to the 2011 Prior Rule.ll?®
Moreover, we believe that the program information website
is of interest to current and prospective students, even when
based on historical data, and provides helpful insight to
students when comparing and selecting among program offerings.
We further maintain that the transparency framework will be
immediately useful to students, prospective students,
institutions, and the public, by filtering out low-financial-
value programs and enhancing competition among other programs.
Changes: None.
Comments: Some commenters believed it would be better to
establish the financial value transparency framework for all
institutions and not use that information for eligibility
purposes until better data becomes available over time to
monitor the results and assess the program outcomes.
Discussion: The Department disagrees that available data are not
suitable to the task of measuring gainful employment. The
Department has now over a decade of experience assessing the
quality of program level measures of earnings and debt outcomes
and is confident that both the earnings premium measure and debt
to earnings measure capture the relevant dimensions of program

performance. As we discuss elsewhere in this rule and in the

119870 F. Supp. 2d at 151-52.



NPRM, we believe that the transparency framework is critical,
but that the GE eligibility provisions created by this rule
provide critical additional protections for students and
taxpayers 1n career training programs.

Changes: None.

Potential Impacts

Comments: Some commenters suggested some contradiction in policy
measures like the transparency and GE accountability provisions
in the rule that could discourage students from public service
careers while also rewarding public service through loan
forgiveness at a later career point. Commenters also
recommended excluding public service educational programs whose
graduates would qualify for Public Service Loan Forgiveness to
avoid decreasing the number of graduates in fields that are
already experiencing supply constraints.

Discussion: As noted elsewhere, the goal of these regulations is
to ensure programs are not leaving students with unaffordable
debt or with no enhancement to their earnings. Programs should
ensure their students’ do not need to borrow excessively,
regardless of what repayment options may be available to them
based on their career choices after graduating. In most cases,
we expect that programs will serve both students likely to
pursue public sector employment and students who will not enter
the public sector, and all students should be protected from
unaffordable levels of debt.

Changes: None.



Comments: Several commenters expressed concern that the GE
program accountability framework would lead to the closure of
smaller colleges and vocational schools serving students who may
not thrive in traditional university settings. One of these
commenters viewed the measures as discrimination against
students who do not want a traditional college education and who
want to work in the service industries.

Discussion: The Department disagrees with the commenters. The
calculation and application of the D/E measure and the EP
measure do not vary based upon the size of the institution or
the type of learning environment it provides in its programs.
They only vary to ensure there are sufficient students in the
data to calculate results. The effects of the rule are driven
by whether a program provides sufficient financial value, and
there are many small institutions whose programs pass these
metrics as well as larger institutions that see their programs
fail. We also disagree that the rules discriminate based upon
the type of postsecondary experience sought by students. There
are significant numbers of all types of programs that pass the
GE measures as shown in the RIA. The commenters did not provide
any evidence as to how the non-traditional nature of the program
could be expected to affect either the amount of debt students
take on or their earnings.

Changes: None.

Comments: One commenter claimed that the regulations would lead

to students shifting from larger institutions to smaller



institutions that do not participate in title IV, HEA programs.
The commenter further claimed that non-participating programs do
not need to maintain any basic standards and therefore students
will not be protected if they attend those schools.

Several other commenters also suggested that students
dependent upon Federal student aid could be harmed if some
institutions continued to offer programs that lost eligibility
to students that could afford them without Federal student aid.
Some commenters noted that programs at risk of losing Federal
student aid might also lose access to State grants and further
erode student access to some lower earnings programs.
Discussion: The Department expects one outcome of these
regulations will be an enrollment shift from low-financial-value
to high-financial-value programs or, in some cases, away from
low-financial-value postsecondary programs to non-enrollment.

It is also possible that some students will shift from low-
financial-value postsecondary programs to programs where they
cannot obtain title IV, HEA aid, though such transfers will
likely be limited by the lack of Federal aid available to
students at such programs. There is limited information about
the outcomes of students at non-participating programs, making
it difficult to estimate the consequences of such transfers
(although research cited in the RIA finds that among cosmetology
programs, non-participating programs have lower prices but
similar licensure passage rates). However, the Department

believes that the rule will lead to net benefits, as we expect



that the availability of higher quality information about
program-level student outcomes, and the loss of title IV, HEA
eligibility by low value GE programs, will result in fewer
defaults, higher earnings for students, and additional tax
revenue for Federal, State, and local governments.

Changes: None.

Comments: One commenter argued that, in the NPRM, the
Department promoted a false narrative that higher education is
not a pathway to success for students and their families. This
commenter worried that if we enact these rules, there will not
be students qualified to fulfill workforce needs.

Discussion: The Department disagrees. As we noted in the NPRYM,
most postsecondary programs provide benefits to students in the
form of higher wages that help them repay any loans they may
have borrowed to attend the program.!?0 We believe that all
students benefit from the availability of information about a
program’s debt and earnings outcomes provided under the
financial value transparency framework. Moreover, by only
providing title IV, HEA funding to GE programs that meet the GE
eligibility requirements, the Department is encouraging students
to pursue career pathways in higher education that will result
in them being gainfully employed. It will provide students a
pathway to success within higher education that does not leave
them unable to pay their debt or with earnings no greater than a

comparable high school graduate.

12088 FR 32300, 32306 (May 19, 2023).



Changes: None.

Comments: Many commenters expressed that, by denying title IV,
HEA eligibility to failing GE programs, the GE regulations will
limit school choice for students. These commenters argued that
students should choose where to attend school without being
deterred by a lack of funding. Commenters asserted that it is
unfair to limit student choices for educational programs by
using the GE program accountability framework, and that doing so
will perpetuate an uneven playing field for the for-profit
institutions. One commenter opined that the GE program
accountability framework will drive up the cost of higher
education because it will reduce the number of schools available
and decrease competition.

Commenters suggested that a better approach would be to
provide more guidance and accept alternate measures of success
for a GE program, such as graduation and placement rates, or
establish more stringent requirements for those institutions
with higher cohort default rates. Commenters asserted that
graduation rates reported by the National Center for Educational
Statistics (NCES) show that proprietary schools have higher
graduation rates for first-time, full-time students for two-year
programs of over 60 percent, compared to 52 percent for private
nonprofits and 29 percent for public institutions.

Discussion: The Department disagrees. By implementing the GE
program accountability framework, the Department is protecting

students from attending programs that leave students with



unaffordable debt or earnings not more than comparable high
school graduates. As explained further above, we do not believe
such programs meet the HEA requirements for participating in
title IV, HEA as GE programs. Those programs must prepare
students for gainful employment in a recognized occupation or
profession, and the accountability framework adopted here is
designed to implement the applicable statutory provisions with
clear and administrable rules that test for earnings
enhancements and affordable debt. 1In addition, the GE program
accountability framework, rather than limiting school choice,
will improve the choices available to students and, at the same
time, protect the interests of taxpayers and the Federal
Government.

For several reasons, the Department does not agree that the
rule will cause increases 1in tuition by reducing the number of
educational options available to students. The GE
accountability provisions of the rule, in part, target programs
with high debt relative to earnings. We expect the primary
impacts of the rule to be (1) encouraging institutions with high
D/E programs to reduce their tuition or arrange for their
students to receive greater grant support to reduce borrowing,
and (2) making ineligible for participation in title IV, HEA
student aid those GE programs that have particularly high costs
to students, leaving more affordable options in other programs
with better outcome measures. More generally, the fact that so

much variation in debt exists across programs that are in



similar fields with similar earnings levels suggests strongly
that competition across such programs for students may play a
limited role in keeping tuition low.

We expect that programs that are low performing under the
framework will take steps to improve, to avoid a loss of title
IV, HEA eligibility. As shown in the RIA (see Tables 4.25 and
4.26), most students who enroll in a GE program projected to
fail the D/E rates or EP measure have better options available
to them in a similar field nearby or, possibly, at the same
institution. On average, these alternative options leave
graduates with 43 percent higher earnings and 21 percent less
debt.!?! Accordingly, rather than restricting the educational
and professional choices of those considering career-focused
programs and causing cost increases due to reduced competition,
we believe the GE program accountability framework will lead to
overall improvement in the career program options available to
students and in the financial outcomes for those students.

Nor has the Department ignored the value of student choice.
The financial wvalue transparency framework will provide average
education debt and earnings information about degree programs
offered at nonprofit and public institutions to help students
and families make informed choices, while the GE program
accountability framework will ensure that GE programs are

meeting eligibility thresholds in accord with applicable

121 See the section in the RIA titled “Alternative Options Exist for Students
to Enroll in High-Value Programs.”



statutes. Again, the GE program accountability framework is
based on the GE provisions of the HEA that differentiate between
career training programs and other eligible programs by
conditioning the title IV eligibility of career training
programs on their meeting the gainful employment requirement.
We believe it is appropriate to set eligibility thresholds for
these programs to ensure they meet the HEA requirements, and
that these thresholds will promote better outcomes for students
and encourage institutions to improve the outcome measures for
marginal programs. By providing equivalent information about
programs not subject to the GE eligibility requirements, the
financial value transparency framework will promote better
comparisons of comparable programs offered at different
institutions for students looking at multiple institutions.

We also disagree with suggestions by commenters to adopt
measures such as graduation or placement rates instead of the
D/E rates and EP measures or to create stronger conditions
around cohort default rates. While we agree that graduation
rates are an important piece of information, they are
insufficient for ensuring that programs prepare students for
gainful employment in a recognized occupation. The measures in
the GE program accountability framework are based upon students
who graduate and received title IV, HEA aid, and the data
included in the NPRM and this final rule show that even when
looking only at graduates, there are too many programs that

leave students in a situation where they are no better off than



if they had never attended postsecondary education or they have
debt that they cannot afford to repay. Restricting our analysis
to graduation rates would overlook these concerning results.
Broadly, we do not view a high completion rate as evidence that
a program prepares its students for gainful employment if most
graduates struggle in the labor market or cannot afford their
debt.

Placement rates exhibit similar shortfalls. While they can
be useful indicators of results, not every program is directly
tied to a specific set of occupations and, thus, such measures
may not always be appropriate. Moreover, calculating placement
rates is burdensome and time consuming for institutions compared
to the GE program accountability metrics. Further, we do not
believe that job placement is proof that a program is preparing
students for gainful employment in a recognized occupation, if
graduate earnings are no better than if they had never attended
postsecondary education or if they nonetheless have debts they
cannot afford.

Regarding default rates, the Department is concerned about
the negative effects of default on borrowers, so we are taking
steps to lessen the likelihood of default, even if the
institution does nothing to improve its offerings. For
instance, in the final rule improving income-driven repayment, 22
we instituted regulatory provisions that would allow for the

automatic enrollment into income-driven repayment of borrowers

12288 FR 43820 (July 10, 2023).



who go at least 75 days without making their scheduled payment
and who have granted us the approval for the disclosure of their
Federal tax information from the IRS. We have also created the
new Saving on a Valuable Education (SAVE) plan, which increases
the amount of income protected from payments, which will give
more at-risk borrowers a $0 payment and prevent many from
defaulting. While these provisions provide critical benefits
for borrowers, they underscore the importance of additional
measures of program outcomes beyond default rates to assess
whether programs are preparing students for gainful employment.
Changes: None.

Demographics and Outcomes

Comments: Many commenters raised concerns about how the
demographics of students at programs could lead to unfairness in
the calculation of earnings or debt at programs with diverse
student bodies. For example, several commenters raised the
issue of wage discrimination that affects the earnings of racial
and ethnic minority students and women. Because of this labor
market discrimination, some commenters argued that programs that
serve widely discriminated-against students and communities will
be disadvantaged in the calculation of earnings relative to
programs that serve fewer students from communities facing
discrimination. Several commenters also claimed that the high
school earnings threshold reflects in large part the gender
composition of the high school completer workforce in each

State, which, if largely male, may not be an appropriate



comparator for postsecondary programs that predominantly
graduate women. Many commenters argued that schools that educate
a large population of low-income or low-wealth students will
have higher debt-to-earnings ratios, since such students are
more likely to borrow. Another commenter suggested that the
Department should apply a "Pell Premium" to institutions with
high populations of low-wealth students. However, several
commenters also suggested that institutions play a strong role
in the job opportunities their graduates can obtain, even if
student demographics can have some role in the outcomes across
programs.

Discussion: We agree that systemic discrimination may affect
the need for some groups of students to borrow and may affect
their earnings after graduation. Still, we do not believe that
the demographic makeup of a program’s students sufficiently
influences whether the program meets this final rule’s minimal
thresholds for financial value such that the Department should
alter or abandon the regulations that we adopt here.

The Department addresses this concern in the RIA, the basic
points of which we reiterate and discuss here. In the RIA, the
Department provides evidence indicating that programs and
institutions play an important causal role in determining
student outcomes, more so than student demographics. We first
present regression analysis (Tables 4.22 and 4.23) showing that
institutional and program factors (credential level, control,

institution fixed effects) explain a great deal of the variation



in program outcomes. Adding student demographics on top of
these variables does not explain much additional variation in
outcome (as measured by increase in R-squared) (Tables 4.22-
4.23). Second, we show that program-level differences in
students’ family income background is only modestly correlated
with the EP measure, and that there are many programs that pass
at every level of family income (Figure 4.3). The same is true
among programs with similar gender and racial composition (Table
4.24). Third, evidence from our compliance oversight activities
indicates that some institutions aggressively recruit women or
students of color into programs of substandard quality and claim
that the resulting poor outcomes are because of the alleged
“access” the program provides to their students. Finally, the
closure of a poor-performing program is not likely to affect
students’ access to a similar program with better outcomes.
More than 90 percent of students have at least one transfer
option within the same two-digit CIP code, credential level, and
geographic area (Table 4.25). We also note that the research
literature on this topic likewise concludes that factors related
to institutions and programs are stronger predictors of student
outcomes than the demographic characteristics of students. On
that score, please consult the numerous citations to this
literature in the “Need for Regulatory Action” section of the
RIA.

Furthermore, in designing the D/E rates and EP measures,

the Department included several features to limit the influence



of student demographics on these financial value metrics. 1In
the measurement of program debt under § 668.401(b) (1) (i), for
example, we cap individual student borrowing at the direct costs
charged by the program excluding borrowing for living costs.
Low-income students tend to borrow more for non-tuition and fee
expenses than do high-income students; therefore, this cap at
the total cost for tuition, fees, and books should mitigate
concerns that programs will be penalized for enrolling large
numbers of low-income students.!?3 Further, an analysis by New
America suggests that capping debt at the total cost for
tuition, fees, and books will have a particularly large impact
for programs at Historically Black Colleges and Universities
(HBCUs), Hispanic Serving Institutions, Tribal Colleges and
Universities, and other Minority Serving Institutions (MSIs), in
terms of increasing the number of programs at these institutions
that pass the metrics.124

Even using the data in the 2022 PPD, which does not have
that cap applied (since the cap will rely on institution-level
reporting not yet available to the Department), programs with
small proportions of students who receive Pell Grants (which
proxies for socioeconomic status) have median student debt

levels that are similar to programs serving large shares of Pell

123 See, for example, Dancy, Kim & Barrett, Ben (2018). Living on Credit? An
Overview of Student Borrowing for Non-Tuition Expenses. New America
(https://www.newamerica.org/education-policy/reports/living-credit/) .

124 See Caldwell, Tia & Garza, Roxanne (2023). Previous Projections
Overestimated Gainful Employment Failures: Almost All HBCUs & MSI Graduate
Programs Pass. New America (https://www.newamerica.org/education-
policy/edcentral/ge-failures-overestimated/) .



students. In Figure 1.1, we show the relationship between
median program debt and the share of Pell students using the
PPD. As the share of Pell students increases (moving from left
to right on the graph), the average median program debt does not
increase (the average of the individual programs’ median debt
levels is shown in the dark line); rather, it remains similar.
To illustrate that institutions do influence borrowing levels,
in the same figure we show the average median debt levels for
institutions with higher tuition levels (the highest quartile of
tuition, with the average depicted by the dotted line) versus
those with lower levels of tuition (those in the lowest quartile
of tuition, depicted by the dashed line). The figure shows that
tuition levels affect borrowing levels substantially, whereas
the family income background (proxied by the percent of student
receiving Pell grants) of students does not.

Figure 1.1: Median debt and Pell receipt among Bachelor of Arts

(BA) programs
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Related to potential issues raised about differences in the
gender compositions of programs and high school graduates in the
State, adjusting thresholds poses several challenges, including
practical feasibility. As described in more detail below,
attempting to create program-specific metrics would be very
complex and lead to inconsistent standards across programs. As
well, standards might need to continually change as the gender
composition of programs change, potentially adding undesirable
volatility to program outcomes.
Changes: None.
Comments: Working from concerns about the role of demographics
in the comparison of metrics across programs, commenters
suggested a number of potential solutions. One commenter
suggested that the earnings information provided on the

Department’s program information website should note salary



discrepancies by gender and race. One commenter recommended the
Department disaggregate high school earnings data by demographic
characteristics when an institution can demonstrate a
predominate demographic or population being served by its
programs or field of study. A few other commenters, relying on
an estimate of return on investment from a think tank
analysis, 1?5 suggested adjusting the threshold down by 15 percent
to account for variances in earnings levels due to demographic
differences. A few commenters suggested using demographic
adjustments for labor market discrimination, similar to those
used in the Bipartisan Policy Center’s (BPC) methodology for
estimating the return on investment (ROI) for college
enrollment.

Discussion: We appreciate the suggestions provided by
commenters. For website disclosures, the Department is
interested in providing data to students that will help them
make informed decisions and to institutions that will help them
identify and remove the potential barriers to opportunities for
all students to achieve success. The Department will carefully
consider the best way of providing this information to students
and institutions, including contextual information about the
influence of factors such as race and gender discrimination on
earnings levels, taking into account the results of consumer

testing.

125 The referenced report is available here: https://freopp.org/accountable-or-
not-evaluating-the-biden-administrations-proposed-gainful-employment-
framework-a49231683263.



Related to high school earnings, the EP threshold is based
on an estimate of State-level median earnings of individuals
aged 25 to 34 who have only a high school diploma or GED.
Further adjustment to this threshold, such as using a program-
specific statistical adjustment to better match the demographics
of students completing a given program to the composition of
high school graduates in a given State, poses several
challenges. An important constraint on this approach is its
practical feasibility. To implement the approach, one would
need to measure high school median earnings separately for each
demographic subgroup of interest. If we only started with the
five race and ethnicity groups on which the Office of Management
and Budget (OMB) requires reporting and added two sex—-at-birth
categories, we would need to estimate median earnings for ten
subgroups within each State. In many States there would be too
few individuals in ACS data to produce a reliable measure, so
different groups would need to be combined or other methods of
adjustment would need to be employed, thereby requiring
potentially arbitrary methodological choices. To compute a
program-specific threshold, presumably one would create a
weighted average of these subgroups, where the weights would
correspond to the share of completers in the program. Again,
this could be quite complex and create different standards that
programs must meet for eligibility. Especially in small
programs, changes in the demographic composition of programs

could result in different earnings thresholds from year to year.



This could add undesirable volatility to program outcomes under
the rule.

With respect to establishing a 15 percent variance to
account for disadvantaged groups, we appreciate the suggestion,
but there are numerous issues with the commenter’s methodology
that preclude a sound basis for adjusting the rule by an amount
generated by that analysis. This includes several self-
acknowledged reasons why the commenter’s methodology
systematically overestimates or underestimates ROI for different
types of programs, and makes assumptions that students’ earnings
trajectories relative to their peers do not change over time.

In addition, the commenter’s attempt to create counterfactual
wages relies on adjustments made on very broad educational
credential by field of study groups that do not reflect specific
programs well.

The Department has considered different methodologies for
calculating a median high school earnings threshold in each
State, including an option (using only those individuals with a
high school degree working year-round) that would have used an
earnings threshold approximately 20 percent higher.12¢

The BPC’s ROI model includes a “discrimination adjustment”
based on earnings gaps in the overall population of college
graduates. Earnings of female graduates, and graduates from

underrepresented minority racial or ethnic groups, are adjusted

126 See “Alternative Earnings Threshold” in the “Alternatives Considered”
section of the RIA.



upward to match the earnings of white male college graduates.
If applied to a program’s earnings outcome measure, this
statistical adjustment would misrepresent the true median
earnings of graduates from a given program by inflating the
median salary for programs enrolling large shares of women and
underrepresented minorities. Such an adjustment could
potentially misrepresent a student’s potential earnings, and
ability to repay their debt, for a given program, which are
important datapoints within the financial value transparency
framework. If applied to State-level EP thresholds of median
high school earnings, this statistical adjustment is again
likely to cause more year-over-year uncertainty for programs
serving a demographic population that is dissimilar from the
State-level population of high school graduates in the labor
force, due to small n-sizes of these groups.

Finally, we note again that as shown in Tables 4.22 and
4.23 of the RIA and elsewhere in this rule, program demographics
do not play an outsized role in influencing the debt and
earnings-based outcomes measured in the final rule. In light of
these factors, we believe the methodology for setting thresholds
based on State-level high school earnings described in this rule
is better than alternative approaches and sets a reasonable
benchmark for the earnings outcomes of all programs.
Changes: None.
Comments: Several commenters suggested that the Department

should include separate provisions for underserved and under-



resourced institutions such as HBCUs and other MSIs. These
commenters contended that the unique circumstances of HBCUs and
MSIs should be considered important factors in assisting both
students and institutions. The commenters stated that the
Department can do this by providing technical assistance to
these schools instead of loss of eligibility if programs fail
the D/E rates or EP measure, helping to achieve compliance.
Discussion: While we are sensitive to the additional burden
associated with implementing these regulations, we do not
believe an exception should be made for HBCUs and other MSIs.
As for the financial value transparency framework and the
acknowledgment provisions therein, we believe the students at
HBCUs and other MSIs are just as deserving of access to useful
and comparable information about programs, including information
that may be necessary to prevent them from accumulating
unaffordable debt. As for the GE program accountability
framework, we similarly believe that consumer protection and
providing information to highlight the value of programs 1is
important for all students who attend GE programs. As stated
above, we maintain that any burden on institutions to meet the
reporting requirements is outweighed by the benefits of the
transparency and accountability frameworks of the regulations to
students, prospective students, their families, taxpayers, and
the public at large.

Changes: None.



Comments: Many commenters expressed additional concerns about
the impact of the rules on institutions that educate large
numbers of low-income and minority students. For example,
several commenters equated the student acknowledgment
requirements to public shaming of institutions that educate such
students. Several other commenters contended that, as a result
of the rules, institutions will discriminate against students
with lower incomes who do not have the capacity to pay for their
program with their own money. These commenters believed that
schools are likely to admit students who can be persuaded to
borrow private student loans, who do not require accommodations
for disabilities, and who enroll in training for fields that are
likely to result in higher incomes. This means, according to
these commenters, that women, people of color, people with
disabilities, and LGBTQ+ individuals will be less likely to gain
access to these higher education programs.

Discussion: We do not agree that the student acknowledgment
requirements constitute a public shaming of institutions that
serve low-income and minority students. The acknowledgments are
delivered to the Department through its website, and they are
obtained from individual students with respect to particular
programs—more specifically, title IV eligible programs that do
not lead to an undergraduate degree and that are associated with
high debt burden, as well as GE programs that are at risk of
losing title IV, HEA eligibility based on measures of high debt

burden or no enhanced earnings. The acknowledgments are not



obtained from the public at large nor are they associated with
the institution as a whole. Moreover, as further discussed in
response to a comment above, our analysis of the PPD shows that
programs with small proportions of students who receive Pell
Grants (which proxies for socioeconomic status) have similar
median student debt as programs serving large shares of Pell
students.

Moreover, the Department believes that the GE program
accountability framework will help protect all individuals
including women, people of color, people with disabilities, and
LGBTQ+ individuals from entering programs that do not prepare
students for gainful employment. The lack of title IV, HEA aid
at such programs will help students to avoid failing GE
programs, which will ultimately help maximize their educational
investment. To help prevent institutions from encouraging
students to substitute private loans for Federal loans, the D/E
rates measure counts all student borrowing including
institutional and private loans in the median debt measure. 1In
effect, then, institutions do not receive an advantage on that
metric for concentrating on students with access to private
lending, which was a matter of concern to some commenters.
Changes: None.

Alternative Accountability Metrics
Comments: One commenter proposed that the Department use
repayment rates as an alternative accountability metric to

monitor debt affordability. This commenter noted that in their



analysis of College Scorecard data, they identified many online
schools where less than 20 percent of borrowers make any
progress in lowering their loan principal; however, these
programs pass the D/E rates and EP metrics. This commenter
recommended penalties for programs where many students do not
make progress paying down their principal. Specifically, the
commenter suggested the Department consider mandatory
disbursement delays, mandatory reduced loan maximums (e.g., 20
percent less annual loan maximums), or limiting borrowing for
one category of costs.

Discussion: The Department agrees that measuring the realized
repayment rates of borrower cohorts from particular programs may
provide valuable information on borrower outcomes. As provided
in § 668.43(d) (1) (vii), through the program information website,
we will provide the loan repayment rate for students or
graduates who entered repayment on Direct Loans. The Department
currently lacks sufficient evidence, however, to design
accountability thresholds that would tie eligibility to whether
a program’s repayment rate exceeded a particular threshold.
Changes: None.

Comments: A few commenters suggested that we assess programs
based on a tuition-to-earnings ratio rather than a debt-to-
earnings ratio. These commenters believed this approach would
treat programs with similar prices and earnings outcomes

comparably, regardless of the share of students with debt.



Discussion: We believe it is reasonable to consider whether
students’ labor market outcomes Jjustify the amount they borrow,
as well as any educational expenses they pay using other funds.
This rule will generate new program-level data that captures the
total debt students borrow to attend programs, which will
provide students with relevant information about program
outcomes. Since no data on program-level tuition exists, we are
not able to calculate a tuition-to-earnings ratio. We focus
instead on the direct costs to attend a program that students
finance with student loans. This approach reflects the
Department’s natural interest in Federal loans being repaid, and
its concerns that excessive borrowing to attend postsecondary
education may lead to financial consequences including default
that undermine the goals of title IV, HEA programs in promoting
economic mobility.

Changes: None.

Comments: One commenter noted that nursing education is
composed of various programs and specializations ranging from
practical nursing degrees to doctoral degrees. The current GE
metrics may not differentiate between the levels of nursing
education and varying incomes. For example, the employment
outcomes and debt-to-earnings ratio for a nursing assistant
program may differ significantly from those of a four-year
Bachelor of Science in nursing program. According to the
commenter, incomes vary widely in individual fields in the

nursing profession and a rigid formulaic measure may result in



unfair and inconsistent outcomes. The commenter further stated
that GE metrics prioritize financial indicators, such as
earnings and debt, while overlooking other valuable outcomes
specific to nursing. The commenter contended that the
Department should consider factors like patient outcomes, job
satisfaction, and advancement opportunities. The commenter
believed that these aspects are also important in assessing the
overall quality and value of nursing programs.

Discussion: The EP and D/E metrics are measured for programs
that are defined based on credential level and CIP codes. We
expect these measures will indeed differentiate between programs
that train nurse assistants and BS programs in nursing, unless
the BS program graduates end up finding employment as nurse
assistants. Regardless, the GE measures are meant to determine
whether graduates of career training programs leave their
students with enhanced earnings or affordable debt. These are
minimum standards to ensure students are not financially harmed
by completing an education program. The additional factors
specified by the commenter are important but not measured by or
reported to the Department Therefore, we are unable to report on
these measures.

Changes: None.

Other Comments

Comments: A commenter expressed concern that if we promulgate
these GE regulations, there is nothing to stop the Department

from enacting more restrictive metrics for all programs.



Discussion: Although D/E rates and the EP measure will be
calculated for informational purposes for all programs, we note
that the use of the D/E rates and EP measures in this final rule
to determine continuing title IV, HEA eligibility for GE
programs is pursuant to the statutory authority specific to
those programs.

Changes: None.

Comments: Several commenters noted that proprietary schools
provide value and economic strength to the country even though
they do not receive the State and Federal support provided to
public and nonprofit institutions that subsidize the education
costs for students. The commenters said that students taking
programs at trade schools should have the same opportunities to
obtain Federal loans as students attending other institutions of
higher education. Commenters also questioned whether programs
offered at public and nonprofit institutions in fields such as
performing arts, education, leisure, and hospitality provided
gainful employment compared to the lower program costs and many
jobs available to graduates from cosmetology programs.
Discussion: We agree that many factors go into program costs
and post-graduate earnings for the choices students make when
selecting institutions, programs, and careers. The regulations
measure education debt and earnings for the student graduates,
and the education debt itself is tied to the program costs that
might or might not be subsidized from other sources. Other

factors such as program length also impact those measures.



Regardless of those factors, the average education debt for a
program is relevant because it reflects the direct obligation
that the student is expected to pay, while the average earnings
provides some measure of the graduate’s ability to do so.
Changes: None.

Comments: Some commenters noted that many graduates of the
shorter programs offered at proprietary schools can get licensed
in professions with work that provides those graduates and
society with immediate benefits. One commenter acknowledged
that some for-profit beauty schools may underperform, but
surmised that students take cosmetology programs with different
goals, plans and ambitions, such as working part-time instead of
full time. A number of commenters criticized the eligibility
outcome measures as being targeted to cosmetology programs and
asserted that the proposed regulations are intended to drive
student enrollments away from cosmetology programs and into
other fields such as medical and dental. Commenters strongly
objected to measures where Department estimates show the
regulations could eliminate two-thirds of the cosmetology
programs offered at proprietary institutions. Some commenters
noted that institutions have little voice in factors that may be
reflected in the lower earnings for cosmetology programs such as
part time work or unreported income. Some commenters cautioned
that programs failing the earnings tests may close and students
may face limited choices to enroll in more expensive degree

programs or find comparable cosmetology programs in less



convenient locations. Other commenters said that many
cosmetology graduates seeking full time careers easily get well-
paying jobs even before they develop dedicated clientele, while
others may do little beyond maintaining their licenses.
Discussion: These measures for debt and earnings are comparable
for all programs under the transparency framework and
eligibility measures. In general, this means that to keep the
education debt affordable for the graduates, programs with lower
earnings will have lower costs. Graduates choosing not to work
full-time or providing volunteer services in addition to working
part-time still are faced with the obligation to repay the
education debt associated with their program. The regulations
provide the average education debt and average earnings for
program graduates without adjustments for any part-time work,
and students should consider that information when evaluating
career options. Institutions offering GE programs that do not
meet the eligibility thresholds may search for better options
for their students that effectively reduce the education loan
debt or lead to better earnings outcomes. A more detailed
discussion about unreported income from cosmetology program
graduates is addressed separately in the “Tipped Income”
sections here and in the NPRM.

Changes: None.

Comments: Some commenters suggested earnings outcomes could be

impacted due to student athletes who might underperform in



academic engagement, impact retention and graduation rates, and
not be gainfully employed.

Discussion: The Department has no information that suggests the
commenters’ assertions that student athletes are likely to have
lower academic engagement and thus lower earnings might be
correct. The metrics of the rule are based on students that
complete a program, however, so the commenters’ concerns about
retention and completion are not likely to be relevant.
Regardless, the Department expects institutions to serve all of
its students well and to meet the minimal standards set by the
rule.

Changes: None.

Definitions - § 668.2

General Comments

Comments: Several commenters stated that the definitions are
unclear and do not adequately define terms in ways that can be
operationalized by institutions. Commenters contended that
previous iterations of the GE rule have shown that many
definitions are so confusing that implementation for schools
became overwhelming. These were general assertions, and no
examples were given to the extent comments addressed specific
definitions, they are addressed in the corresponding section.
Discussion: We believe the definitions are clear. We have
taken care to define terms precisely in this final rule and do
not anticipate widespread confusion. In addition, as we did

when issuing the 2014 Prior Rule, we will again provide clear



guidance and training to assist postsecondary institutions in
complying with the new regulations.

Changes: None.

Classification of Instructional Program (CIP) Code

Comments: Many commenters asserted that the proposed
regulation’s definition of the CIP Code to consist of six-digits
is not appropriate for the purposes of the transparency and
accountability regulations. Commenters offered several at times
conflicting reasons for using alternative approaches. One
commenter noted that the six-digit CIP code does not adequately
distinguish among different levels of program success at
different locations of the institution. Another commenter
cautioned that the four-digit CIP code captured several
different six-digit programs offered at a school, and that if
the program defined at a four-digit CIP level failed then all
the programs at the school would fail and the school might need
to close.

On the other hand, other commenters suggested the
definition of a CIP code should consist of four-digits to
increase the number of students covered by metrics under the
rule, or alternatively to use the six-digit CIP but to “roll-up”
programs to the four-digit level when doing so would avoid too
few students at the six-digit level programs. Some commenters
noted that few four-digit programs had multiple six-digit
programs within them, and in those cases, the different six-

digit programs rarely had different financial value outcomes.



This, they said, suggested there would be little granularity
lost in using the four-digit CIP level to define programs, and
would increase coverage of the rates. Finally, one commenter
expressed appreciation for the Department’s decision to use 6-
digit CIP codes and requested the Department to re-release the
dataset included with the NPRM with a 6-digit CIP code versus
the currently published 4-digit CIP code data to aid in
understanding institutions’ performance with these new measures.
Discussion: We appreciate commenters’ views on both sides of
this issue. There is a tradeoff between granularity of how
specifically programs’ performances are measured, and the
coverage of metrics due to minimum n-size restrictions discussed
elsewhere. As we note in the RIA, we estimate that metrics
using a 6-digit CIP with the 4-year completion cohort roll-up
for programs with few completers over 2 years will be available
for programs enrolling over 80 percent of title IV, HEA
recipients. While also rolling up programs to the four-digit
level could allow even greater coverage, the potential gains are
small, and it is possible that some programs (measured at the
six-digit level) that should be deemed passing are combined with
larger failing programs and end up failing. We put more weight
on avoiding an inappropriate sanction on a passing program, and
so prefer to define programs at the six-digit level.

Although the Department considered treating each additional
location offering the same combination of six-digit CIP code and

credential level as a separate program, we determined that doing



so would further reduce the number of programs with a sufficient
number of completers to be evaluated, and the gains in granular
coverage may not be justified. This is, in part, due to an
added dimension of complexity that not all locations are well
aligned with the organizational units of institutions with which
students engage in pursuing an education, and the mapping
between locations and such units differs widely across States.
The Department might revisit the issue of program classification
in the future, for example to assess student outcomes more
granularly across different campuses in some State systems or in
online programs.

The Department does not anticipate being able to rerelease
the information published with the NPRM at the six-digit CIP
level due to constraints in our ability to obtain earnings data.
Changes: None.

Office of Postsecondary Education Identification (OPEID) Code
Level

Comments: A few commenters argued that, in defining a
“program”, the Department should use the eight-digit Office of
Postsecondary Education identification number (OPEID) since it
because it more granularly identifies the institution where a
student receives an education. The commenter asserted that
disaggregated data would afford students a clearer understanding
of the quality of their specific institution. Also, the

commenter stated that accreditors and State regulators view



institutions with distinct 8-digit OPEID numbers separately and
so using the 8-digit OPEID would align data across the triad.
Discussion: The Department agrees with these commenters that it
would be desirable to be able to track program performance at
separate locations of colleges with multiple locations rather
than reporting them together under a single six-digit OPEID
campus. Currently, however, eight-digit OPEID locations do not
correspond neatly to the separate components of an institution
that students interact with to participate in their education
programs. Moreover, the Department must balance the competing
interests of specificity of data and having enough completers in
a cohort group to calculate rates. Additional sub-division of
completer groups would lead to some programs falling short of 30
students in the 4-year cohort, resulting in rates and data being
unavailable for those programs. We believe that variation in
the same program offered by the same institution at different
locations would be too small to justify the loss of rates for
programs that fall short of the 30 completer n-size requirement.
Changes: None.

Cohort Period

Comments: One commenter stated that, for programs that prepare
pilots, student outcomes should be measured under the GE
regulations after students have completed the credential and
worked for the airlines at least 2 to 3 years. The commenter
noted that the proposed GE outcomes measures could negatively

impact flight schools.



The commenter proposed adding a new paragraph to the
definition of “cohort period” that reads: “For a program whose
students are required to complete post-graduation flight hours
pursuant to the Federal Aviation Administration (FAA) standards
to qualify as an Airline Transport Pilot (ATP) and where a
majority of the graduates are pursuing an FAA ATP certification,
the sixth and seventh award years prior to the award year for
which the most recent data are available from the Federal agency
with earnings data at the time the D/E rates and earnings
threshold measure are calculated. For this purpose, the
institution must provide a certification that a majority of its
graduates pursue completion of the required FAA certified flight
hours to work as an FAA Certified ATP.”

The commenter also recommended adding another paragraph to
the same definition of “cohort period” that reads: “For a
program whose students are required to complete post-graduation
flight hours pursuant to the Federal Aviation Administration
standards to qualify as an Airline Transport Pilot (‘ATP’) and
where a majority of the graduates are pursuing an FAA ATP
certification, the sixth, seventh, eighth, and ninth award years
prior to the award year for which the most recent data are
available from the Federal agency with earnings data at the time
the D/E rates and earnings threshold measure are calculated.

For this purpose, the institution must provide a certification

that a majority of its graduates pursue completion of the



required FAA certified flight hours to work as an FAA Certified

ATP.”
Discussion: The Department declines to add the proposed
language. We are committed to reviewing our own internal data

and processes to collect, analyze, and make program eligibility
determinations based on the soundest data available to us. We
are concerned that providing program specific carve-outs that
have not been evaluated using the Department’s internal data and
processes would cause the GE metrics to be inconsistent and
ineffective.

Changes: None.

Earnings Threshold

Comments: None.

Discussion: The proposed definition of “earnings threshold”
referred to a “Federal agency with earnings data” as the basis
for determining median earnings for purposes of calculating the
earnings threshold, however our proposed description of the
provision in explained that “[u]lsing data from the U.S. Census
Bureau, the Department would also calculate an earnings
threshold . . . .7127

Change: We have clarified the definition of “earnings
threshold” to provide that median earnings are determined based

on data from the Census Bureau.

127 88 FR 32300, 32332 (May 19, 2023).



Institutional Grants and Scholarships

Comments: One commenter stated that the definition is not
grammatically correct and should be improved through technical,
non-substantive edits.

Discussion: The Department agrees with the commenter.

Changes: The Department has updated the definition to read:
“Assistance that the institution or its affiliate controls or
directs to reduce or offset the original amount of a student’s
institutional costs and that does not have to be repaid.
Typically, an institutional grant or scholarship includes a
grant, scholarship, fellowship, discount, or fee waiver.”
Student

Comments: Several commenters believed that defining “student,”
for purposes of these regulations, to include only title IV, HEA
recipients, would undermine the quality of data that the
Department would use to calculate the D/E rates and EP measures
for programs with significant numbers of students who did not
receive Federal student aid. One commenter proposed to expand
the definition of “student” to include graduates who have not
received any title IV, HEA assistance for enrolling in a
program, noting that in some years, 10 to 20 percent of the
commenter’s institution’s graduates do not receive title IV, HEA
funds. The commenter contended that it is unfair that a measure
based on graduates’ median debt excludes graduates who did not

receive title IV, HEA assistance. One commenter suggested that,



given the reporting proposed, logistical hurdles in adding these
graduates to the cohorts are easily overcome.

Discussion: These rules provide a framework to provide
financial value transparency information to students and to
determine the eligibility for students to receive Federal
student aid at career training programs. It is reasonable to
base this eligibility on measures of the outcomes of students
who receive that aid. Similarly, for non-GE programs the
Department seeks to provide relevant information to students
regarding the outcomes of programs for students receiving title
IV, HEA assistance. This will help students who need to borrow
to attend non-GE programs to make an informed decision and,
where applicable, hold GE programs accountable to increased
oversight and guardrails.

Changes: None.

Title IV Loan

Comments: One commenter recommended that the Department omit
the “title IV loan” definition or, if the Department believes
that it is crucial to define the term for these regulations, use
the existing defined term of “Direct Loan Program loan” at §
668.2 (b) .128 The commenter contended that the proposed
definition is incomplete and not aligned with actual statutory
provisions, which could be misleading and confusing. The

commenter noted that, although new Federal Family Education Loan

128 Under 34 CFR 668.2(b), a “Direct Loan Program loan” is a loan made under
the William D. Ford Federal Direct Loan Program.



Program (FFELP) and Federal Perkins (Perkins) Loan Program loans
are no longer being originated, these loans still exist and
should not be excluded from the definition of “title IV loan.”
The commenter cited, as examples, §§ 668.403(e) (1) and
668.404 (c) (1), in which the Department refers to “title IV
loans” as including Perkins and FFELP.

Discussion: The Department agrees with the commenter. We can
rely on the definition of Direct Loan Program loan in
preexisting regulations, and we agree that, to avoid confusion,
it is helpful to use consistent terminology in our regulations.
Changes: The Department has revised references to “title IV
loan” to “Direct Loan Program” loan throughout the final rule’s
regulatory text.

Comments: One commenter suggested that, in calculating
administrative burden, the Department should consider the

administrative burden of all the proposed rules together, not

individually.
Discussion: The Department took great care to analyze the
impact of the proposed regulations. The Department has

separated the GE and Financial Value Transparency Framework
topics from the other rules covered in the NPRM. We, therefore,
updated the RIA to reflect that, as well as to reflect changes
we made from the proposed rules to these final rules.

Changes: None.

Measurement of Earnings




Timing of Earnings Measurement
Comments: One commenter supported the Department’s proposal to
measure students’ earnings for the calendar year three years
after graduation, observing that the proposed interval will give
students time to establish normal earning levels and will allow
for meaningful comparisons of debt and earnings outcomes between
programs.
Discussion: We thank the commenter for their support.
Changes: None.
Comments: Many commenters expressed concerns over the timing of
earnings measurement. First, many expressed concerns that three
years 1s too little time from graduation to allow for earnings
to grow enough to be a fair representation of the earnings
return to pursuing a degree in their field of study. Commenters
noted that, in some cases, fields with lower initial earnings
can end up having higher lifetime earnings. Others believed
that we should account for the full lifetime earnings that flow
from the benefit of a degree. Some commenters suggested that
students without family members to advise them to consider other
factors might be more swayed by the short-term earnings
information provided as part of the financial value transparency
framework.

By contrast, others argued that this three-year lag between
when students graduate and when their earnings are measured is
too long to fairly characterize the current quality of the

program at the moment any sanctions might be levied.



Discussion: Because the benefit of some educational investments
may take time to manifest, real-time assessments of educational
program performance face a tradeoff between allowing enough time
to pass to produce an accurate measure of the benefits and
assessing those outcomes quickly enough that they are likely to
reflect the current performance of a program. We agree that
trusted resources such as family members can provide important
assistance in college decisions, and we believe that the
information produced from this rule will aid the decision making
of students and their families. We are not aware of evidence
that supports the argument that students without family members
on which to rely will systematically make differential decisions
in the way suggested by the commenter.

We believe a three-year lag in measuring earnings, with
longer periods for programs documented to have exceptionally
high earnings growth due to government-imposed limits on early
career earnings capacity, strikes this balance. Data from the
Census’ Postsecondary Employment Outcomes (PSEO) project shows
that earnings levels measured shortly after graduation are very
highly correlated with longer term measures.!?? The correlations
of programs’ l-year and 5-year post-graduation earnings measures
with 10-year program median earnings are 72 and 89 percent,
respectively (a 3-year earnings measure 1s not available in the

PSEO, but it is reasonable to expect its correlation with longer

129 These data are available at
https://lehd.ces.census.gov/data/pseo _experimental.html.



term earnings to be between the 1- and 5- year measures).
Moreover, according to administrative Department data on median
debt levels for each program, programs’ median debt levels
evolve relatively slowly—the correlation of program median debt
levels for the 2016-2017 and 2021-2022 cohorts is about 0.96.
In general, then, information on past cohorts’ debt and earnings
outcomes are likely to be highly relevant for predicting
outcomes of future cohorts.
Changes: None.
Post-Graduate Training Requirements
Comments: Several commenters noted that recent graduates who
engage in apprenticeships and other types of probationary or
training periods, often required by the State before students
can practice independently, earn lower wages in those initial
years as compared to later years. The specific programs that
commenters pointed to include clinical psychologists; marriage
and family therapists; clinical counselors; social workers; and
veterinarians. Other programs, especially in medicine, have
residency requirements. In other cases, commenters noted that
careers in their field often involve graduates running their own
business, which requires time to build out a steady clientele
and suppresses initial earnings.

One commenter suggested that, in determining which programs
should be eligible for a longer earnings horizon, the Department
should consider whether (1) the relevant field requires

multiyear post-degree supervision for licensure (noting the



possibility of creating competing State and Federal regulatory
frameworks); and (2) a large increase in the earnings of program
graduates follows licensure.
Discussion: Both the D/E rates and EP measures are based on the
earnings of graduates after three years. For example, for
students graduating between July 1, 2018, and June 30, 2019 (the
2019 award year), their earnings would be measured in calendar
year 2022. In most cases this should give students enough time
to settle into stable employment, and after that transition the
Department believes it is reasonable to expect students to be
able to meet the minimum standards of this rule to be able to
afford their debt payments and for a gain in earnings beyond
what they might have earned in high school to be realized.

Moreover, we note that a student’s earnings three years
after graduation might govern their loan payments for up to five
years after the student graduates if they enroll in income
driven repayment plans. That is between 20 and 25 percent of
the full time that students will be required to make payments on
such plans, so the Department has a responsibility to taxpayers
to hold institutions accountable in providing quality programs
that produce graduates that earn enough to repay their loans at
that point.

The Department is sympathetic to the argument that some
programs may have lower earnings three years after graduation
due to government-imposed post-graduate training requirements

necessary to earn a license before an individual can practice



independently. To assess the commenters’ claims that these
programs see substantial earnings gains just outside the
measurement window used in the rule, we used program-level PSEO
data. These administrative data are based on individual records
that match program graduates to their annual earnings from the
U.S. Census Bureau’s Longitudinal Employer-Household Dynamics
program at one, five, and 10 years after completion. The PSEO
reports program-level median earnings at these three intervals,
linked to 2-digit or 4-digit Classification of Instructional
Program (CIP) codes for a large number of institutions and State
public higher education systems throughout the United States.
This is the only dataset we know of that currently includes
program-level earnings for programs from a broad selection of
institutions, credential levels, and fields of study with such
long follow-up.

We limited the dataset to programs and cohorts that had
non-missing median earnings at all three intervals. We then
grouped programs by credential level and focused here on
graduate programs, where commenters noted post-graduate training
requirements.

The PSEO data do have some important limitations. First,
they cover a subset of States and not all sectors within each
State (e.g., in many States, only public institutions report
data). For privacy reasons, data are not reported at the finest
CIP level. For example, the PSEO data reports earnings for

professional doctoral programs, such as MDs, at the 4-digit CIP



level. These programs comprise about 10 percent of the programs
that are in the data we analyze. However, the PSEO reports
master’s and doctoral research/scholarship degrees, which
account for about 90 percent of the graduate programs in the
data we use, at the 2-digit CIP level. For many programs, 2-
digit CIP groups can include a wide range of programs. Still,
this is the only dataset that allows us to measure program-level
earnings for a wide range of programs across the country at
multiple time intervals that include earnings outcomes at least
five years after students graduate. Ultimately, we observe
median earnings for 7,856 graduate programs for the graduating
cohorts of 2001, 2004, 2006, and 2007.

The commenters raise the concern that some programs will
have particularly fast earnings growth after the third year
after completion, suggesting that prior to earning their
independent license their earnings three years after graduation
were suppressed by the government-imposed requirement. In the
PSEO data, we estimate 3-year median earnings as the average of
the l-year and 5-year median earnings available in PSEO.130
Figure 1.2 below compares these estimated 3-year median earnings
(on the x—-axis) to the 10-year median earnings (on the y-axis),
focusing on all graduate programs with available data. The
figure shows that, in general, early career earnings are highly

correlated with later career earnings: the correlation in the 3

130 We replicated these analyses focusing on earnings growth from 1 year after
graduation to 5 years after graduation and found qualitatively similar
results.



vs. 10-year post-graduation median earnings is 0.74. The “best-
fit line” in the figure (fit with a simple ordinary least-
squares regression) illustrates the estimated linear
relationship between the average 10-year measure and the
estimated 3-year measure. Most programs have higher earnings
when measured 10 years from graduation than 3 years after
graduation, reflecting the fact that earnings tend to grow with
experience for most workers. While most programs are centered
around the best-fit line, there is an obvious cluster of
graduate programs that have much higher 10-year median earnings
than would be expected based on their 3-year earnings. The
professional programs in Medicine, are all in the outlier group
in the figure. Within the 2-digit CIP code of “Health
Professions and Related,” there are some programs within the
group of outliers, as well as programs that are not outliers in
terms of their earnings growth. Though we do not show the
relationship here, there is no similar group of outliers for BA
programs evident in the PSEO data.

Figure 1.2: 3- and 10-Year Median Earnings for All Graduate

Programs, Highlighting Programs in Medicine and Health

Professions
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Some commenters pointed to programs that prepare students
to become mental health clinicians, including Clinical
Psychology and Marriage and Family Counseling, which require
post-graduate work to obtain a license. We have limited ability
to analyze these programs in the PSEO data since the master’s
and doctoral research and scholarship programs for these fields
are lumped with other health and psychology programs in those
broader 2-digit CIP categories. The PSEO data does have data
for Clinical, Counseling, and Applied Psychology professional
doctorate programs in the PSEO data, but there are only a very
small number of these programs in the data, preventing a robust

view of the earnings growth of these programs.



Social Work is somewhat different from the other programs
in that graduates with a master’s in Social Work (MSW) pursue a
variety of fields, and not all of them require a clinical
license.!3l The first column of Table 1.3 below shows the number
of graduates with an MSW each year, based on an annual census of
social work programs by the Council on Social Work Education.132
The second column shows the number of first-time licensing exam
takers, based on data from the Association of Social Work
Boards.!33® Under the assumption that MSW graduates take their
exam three years later, this leads to an estimate of
approximately 60 to 70 percent of graduates taking the exam.
Using a 6-year cohort period for all MSW graduates may not

therefore be appropriate.

Table 1.3: MSW Graduates and First Time LCSW Exam Takers, by

Year
MSW Graduates First-Time LCSW Exam Takers
2011 20,573 9,100
2012 22,441 9,604
2013 22,677 10,879
2014 25,018 12,217
2015 25,883 13,044
2016 27,659 14,007
2017 27,270 16,095
2018 27,296 16,022
131 See, for example, Salsberg et al. (2020). The Social Work Profession:
Findings from Three Years of Surveys of New Social Workers.
132 See, for example, Council on Social Work Education (2022). Annual
Statistics on Social Work Education in the United States.
133 See, for example, Association of Social Work Boards (2022). 2022 ASWB Exam

Pass Rate Analysis Final Report.



2019 29,546 17,207
2020 31,750 16,801

2021 20,657

In summary, there appears to be some possibility that, similar
to programs in medicine, some other programs that provide
training to licensed mental health professions may also generate
significant earnings growth following a post-graduate training
period. At present, detailed data do not exist to evaluate
which groups of programs by credential and CIP code are likely
to have outlier earnings growth, but over time such data will
become available in the College Scorecard. For example, program
median earnings measured five years after completion should be
available by early 2024. One area of complication is that the
career paths of graduates of some mental health training
programs are more diverse, and not all graduates might seek to
become licensed.

In light of the evidence presented by commenters and the
Department’s analyses, we adopt a data driven process to
identify qualifying graduate programs where we will use a longer
cohort period to measure the earnings of graduates six years,
rather than three, after they graduate. The Department selected
an initial set of these fields based on evidence currently
available to the Department suggesting that graduates of such
programs may have constrained earnings three years after
graduation as a result of government imposed postgraduation

training requirements. Data in the College Scorecard will



eventually allow more accurate assessments of which programs
experience atypically high growth in graduates’ earnings that
are potentially due to postgraduation training requirements.
Going forward, the Department will use these data, combined with
an information request to the field to identify groups of
programs (at the credential level and CIP code level) where A)
state or other government postgraduation requirements exist that
are likely to lead to delays in program graduates being able to
practice independently; and B) programs are outliers with regard
to their earnings growth relative to programs at the same
credential level.

The Department will use a standard statistical procedure to
determine whether groups of programs (graduate fields of study,
defined by their credential level and CIP codes) are outliers
with regard to their earnings growth. The Department will use
College Scorecard measures to calculate the percent growth in
the median earnings of program graduates between one- (or three-
) and five-years (or ten-years) postgraduation. Lastly, a
qualifying graduate program must have at least half of its
graduates obtain licensure in a State where the postgraduation
requirements apply. Since the rule is based on measuring the
earnings of the median graduate, this requirement means that the
student with median level of earnings is likely to have their
earnings outcomes influenced by the training regquirement.
Changes: We modify the definition of “cohort period” in § 668.2

so that earnings for the 2-year cohort period are measured six



years after graduation for completers in “qualifying graduate

7

programs,” rather than “a program where students are required to
complete a medical or dental internship or residency.”
Similarly, we modify the definition of “cohort period” so that
earnings of completers of a qualifying graduate program for the
4-year cohort period are measured the sixth, seventh, eighth,
and ninth award years prior to the year for which the most
recent earnings data are available from the Federal agency with
earnings data at the time the D/E rates and earnings premium
measure are calculated.

We then add to § 668.2 and define a “qualifying graduate
program,” which (a) establishes an initial list of graduate
degree fields (defined by their credential level and CIP code)
that potentially qualify for this longer cohort period used for
earnings measurement for the first three years after the
effective date of this rule; (b) establishes a regular data
driven process the Department will use to update that list after
the initial period; and (c) specifies further criteria that
institutions must attest apply to a program to deem it a
qualifying graduate program.

We define an initial list of potentially qualifying
graduate programs whose students are generally required to
complete a postgraduation training program to obtain a license
to practice independently in the following fields: medicine,
osteopathy, dentistry, clinical psychology, marriage and family

therapy, clinical social work, and clinical counseling. These



fields were selected based on credible evidence presented to the
Department that program graduates are subject to lengthy,
government-imposed, postgraduation training requirements; and
graduates’ earnings may be constrained by these requirements for
at least three years after they graduate from a program.

A program is considered to be an outlier in terms of its
earnings growth if its growth is more than two standard
deviations higher than the average earnings growth among
programs with the same credential level. A graduate degree
field (defined by credential level and CIP code) will be
considered to have outlier earnings growth if at least half of
the individual programs in the field have outlier earnings
growth.

In using the College Scorecard data to determine which
graduate fields are outliers in terms of earnings growth, we
seek to identify programs that have atypically high earnings
growth between the first three years after they graduate, and
subsequent years. In practice, the College Scorecard measures
earnings 1-, 3-, 5-, and 10-years (the 5- and 10-year measures
are planned, but not yet available, though will be after the
initial period) after graduation. Accordingly, to measure
whether programs have outlier earnings growth we will base our
assessment on the comparisons available in these data. Defining

a program as an outlier based on whether its earnings growth is



two standard deviations above the mean is rooted in a common
statistical approach for defining outliers.134

We will conduct this process every three years to balance a
desire to stay up to date with current practices around
licensure and training requirements, while ensuring institutions
have stability in how the metrics of the rule will be calculated
for their programs. In identifying postgraduate training
requirements, we limit the rule to those that typically take at
least three years to complete. This accommodation is meant to
apply to programs where graduates’ earnings capacity three years
after graduation is constrained due to not yet having a required
license. If training requirements took only one or two years to
complete, graduates’ earnings would not be constrained at the
point when earnings are typically measured three years after
graduation and the accommodation would not be necessary.

Programs with a credential level and CIP code included in
the list of potentially qualifying graduate degree fields are
eligible to have their earnings calculated under the extended
cohort period (with a six-year lag before earnings are measured)
if the institution attests that A) if necessary for the license

for which the postgraduate training is necessary, that it is

134 There are several common ways of defining statistical outliers in a
distribution, including by measuring how many standard deviations an
observation’s value is from the mean or by measuring the distance of a value
from the 25th or 75th percentile of a distribution in terms of multiples of
the interquartile range. In defining a single observation as an outlier it
is more common to use a threshold of three standard deviations away from the
mean. We use a more lenient two standard deviation standard for any single
program, in part because we require that a majority of programs in a graduate
field are outliers in order for that field to meet the outlier earnings test
to be on the list of potentially qualifying programs.



accredited by an agency that meets State requirements; and B) at
least half of the program’s graduates obtain licensure in a
State where the postgraduation requirements apply.

We have also made conforming changes to refer to a
“qualifying graduate program” in § 668.408.
Comments: One commenter mentioned that medical residency length
varies by specialty, so the D/E rates calculation should allow
for individualized time to license for programs with medical
residency, not just an overall extension that is the same for
all programs.
Discussion: We acknowledge that different medical specialties
have different residency lengths. It is not feasible, however,
to adapt different cohort periods for every student depending on
the type of residency they pursue. We believe that establishing
a 6-year lag before earnings are measured gives the wvast
majority of students in such programs time to complete residency
requirements and measure their early career earnings.
Changes: None.
Tipped Income
Comments: Many commenters expressed concerns about our ability
to fully capture earnings in sectors where gratuities play an
important role in the compensation structure of employees, such
as many Jjobs associated with cosmetology. These commenters
lamented the widespread underreporting of income of this form to
tax authorities, but claimed it posed a major obstacle to the

Department’s ability to capture the complete earnings picture



for workers in such situations. These commenters also argued
that this phenomenon of tax evasion was not the fault of
institutions, and they should not face sanctions as a
consequence. Several other commenters pointed to past
Department statements about the prevalence of the underreporting
of tipped income. These commenters believed that the estimates
expressed in those statements support modifying our earnings
measurement methodology.

Discussion: In the NPRM, the Department addressed its views on
the challenges posed by unreported income of any sort. In the
NPRM section titled “Process for Obtaining Data and Calculating
D/E Rates and Earnings Premium Measure (§ 668.405),” we
explained the rationale for relying on administrative income
data collected by a partner Federal agency. There are several
reinforcing reasons why we choose to rely on reported income to
the Federal Government. These reasons include: individuals are
legally required to report their income subject to Federal
taxation; the Department relies on reported income in its
administration of the title IV, HEA programs, including with
respect to Pell grant eligibility, subsidized loan eligibility,
and income-driven repayment payment determinations; past
experiences with the earnings appeals process suggests it does
not improve the quality of information available to assess
program performance; and new research on the prevalence and
scope of unreported income and its effects on the accuracy of

earnings measures.



As the Department explained in the NPRM, individuals who
fail to report taxable income in a manner consistent with
Federal law are subject to considerable legal penalties.13> 1In
an increasingly digitized economy, new Federal law in the
American Rescue Plan Act lowered to $600 the reporting threshold
for when a 1099-K is issued, which will result in more third-
party settlement organizations issuing these forms.136
Relatedly, the increasing prevalence of electronic payment
methods and the decline in cash transactions should lessen the
concern of tax evasion as a source of error in our measurement
of graduates’ earnings. The anonymity of cash transactions
makes it possible for the exchange of goods and services to take
place without a record, facilitating evasion.!3?7 With digital
transactions, however, records of the transactions are kept, not
only by business owners but also by the payment processers.

This record of payments exposes would-be evaders to elevated
risk of apprehension in the case of an audit. Consequently,
there are now greater practical hurdles to evading Federal tax

reporting since the Department last regulated GE programs with

135 88 FR 32300, 32335 (May 29, 2023).

136 The 1099-K form reports payments from payment card companies, payment apps,
and online marketplaces and is required to be filed with the IRS by these
third-party settlement organizations. In 2021, a statute was enacted that
reduced the threshold for reporting to $600, as opposed to $20,000 in years
prior. This lower reporting threshold means that settlement organizations
will likely have to file 1099-K forms for a greater number of sellers and
transactions. See Public Law 117-2 (2021) (govinfo.gov/content/pkg/PLAW-
117publ2/html/PLAW-117publ2.htm) .

137 Indeed, commenters frequently cited the fact that graduates from fields
such as cosmetology often operate cash businesses as a reason to suspect such
proprietors of tax evasion. The economics literature also has cited a
concern over tax evasion as a drawback of paper currency. See, for example,
Rogoff, Kenneth (2015). Costs and Benefits to Phasing Out Paper Currency.
NBER Macroeconomics Annual, 29.1: 445-456.



respect to D/E rates. As we noted in the NPRM, this is not to
deny that some fraction of income will be unreported despite
legal duties to report, but instead to recognize as well that
legal demands, technology, payment practices, and other relevant
circumstances have changed.138

In the NPRM, the Department also explained that
administrative earnings data from the IRS play a crucial role in
the HEA framework for determining Pell grant and other aid
eligibility, as well as monthly loan payments on income-driven
repayment plans. Income information provided from official
filings to the IRS are one of the primary ways that borrowers
document their income to the Department to qualify for critical
student or borrower benefits. It would be inconsistent and
imprudent for the Department to use different earnings data for
similar purposes related to the administration of title IV, HEA
student aid. In these regulations, earnings data are employed
so that students might avoid programs that leave them with very
low earnings or unaffordable debt, in part to protect taxpayer
investments in the title IV, HEA programs. More specifically,
these regulations represent front-end safeguards on the use of
title IV, HEA support, which will reduce Federal investments in
ineffectual programs through loans and other student aid and,
likewise, will reduce back-end liabilities for the Department
and taxpayers when program completers default or make reduced

Federal loan payments. It would undermine the goals of taxpayer

138 88 FR 32300, 32335 (May 19, 2023).



protection if we allow borrowers to qualify for lower or zero
loan payments due to low reported earnings to the IRS, but
ignore these low reported earnings when providing students with
information or determining whether a program prepares students
for gainful employment.

The Department’s experience with the earnings appeal
process also cautions against making accommodations for the
possibility of income underreporting. Because institutions were
permitted to offer alternative measures of earnings through an
appeals process under the 2014 Prior Rule, the Department has
direct experience with the challenge of trying to measure
earnings more accurately than the information available through
administrative wage records. As the Department noted in the
NPRM, the goal of more accurate earnings data through the
earnings appeal process in the 2014 Prior Rule was ultimately
frustrated by implausibly high earnings reported through the
survey measures. Problems of accurate recall and selection bias
(i.e., only higher earners were sampled, or they were
differentially likely to respond) among survey respondents
likely impacted that earnings appeal process and make it
unlikely that a similar process would yield improved information
on a program’s earnings outcomes.

The Department notes that commenters’ concerns with
earnings reporting (e.g., misreporting or mismeasurement,
classification of small business income, ability to observe all

earners) would be more likely to occur in survey measurements of



income than in administrative records. First, the definitions of
different types of income are complicated and would require
survey respondents to recall not only those definitions but also
the amount of earnings that fit into each category. By contrast,
administrative records contain this information for all earners,
often prepared by tax professionals who are well aware of the
proper definitions. To the extent that commenters are concerned
about tax evasion in reporting to the IRS, it is hard to see why
program graduates would be more forthcoming about the true
nature of their earnings on a survey, where they have no legal
obligation to report accurately, especially if such reporting
would implicate them in tax crimes. Survey data are also hard to
collect accurately, with a great deal of scholarly work in
survey methodology devoted to handling biases produced by common
biases of respondents and the difficulty in collecting
representative, truthful data on all types of individuals of
interest. Given these challenges, lessons from prior experience,
and the incentives for institutions to find a sample of students
whose aggregated earnings would allow their program to continue
operating, the Department does not believe that surveys would
prove a reliable measure of earnings.

Finally, as we explained in the NPRM, new research is now
available. A 2022 study shows that earnings underreporting is
likely to be small—about 8 percent—in contrast to previous

estimates that formed part of the record for the 2014 GE rule



and was a basis for arguments in litigation over that rule.l13?
The Department’s goal is a reasonable assessment of available
evidence overall, and the Department has taken care not to rely
unduly on any one study. At the same time, the Department has
accounted for evidence that puts into perspective the low
magnitude of possible underreporting that is relevant to these

rules.

139 See Am. Ass’n of Cosmetology Sch. v. Devos, 258 F. Supp. 3d 50, 59-60
(D.D.C. 2017) (stating that “[a] report by Stanford professor Dr. Eric
Bettinger, which was submitted to the agency during the notice-and-comment
period, found that both tip income and self-employment income are, on
average, underreported by around 60 [percent]”). The report referenced by
the court is Bettinger, Eric (May 26, 2014). Imputation of Income Under
Gainful Employment. We have reviewed that report again during this
rulemaking.

The recent study that we reference in the text of this final rule and
that we discussed in the 2023 NPRM is Cellini, Stephanie Riegg & Blanchard,
Kathryn J. (2022). Hair and Taxes: Cosmetology Programs, Accountability
Policy, and the Problem of Underreported Income. Geo. Wash. Univ.
(www.peerresearchproject.org/peer/research/body/PEER HairTaxes-Final.pdf) .

The 2022 Cellini and Blanchard study critiques the earlier May 26,
2014, study by Bettinger, which had estimated a much higher level of
underreported earnings for cosmetologists. See id. at 11 n. 14 (discussing
Bettinger (May 26, 2014). Imputation of Income Under Gainful Employment).
See also our discussion in the NPRM, 88 FR 32300, 32336, 32346 (May 19,
2023) . We independently reviewed the Bettinger report during this
rulemaking, as well as Cellini and Blanchard’s critique of it. We concur
with Cellini and Blanchard that the May 26, 2014, Bettinger report appears to
include an unrealistic overestimate of underreported total income. The
Bettinger report inflates total income by 50 percent, and the adjustment
appears to be based on an assumption about the share of underreported tips;
however, tipped income is only a portion of total income.

We further observe that, according to a report sponsored by Wella
Company and others—with listed supporters including John Paul Mitchell
Systems, the Professional Beauty Systems, and others, and submitted or
referenced by numerous commenters during the public comment period for this
final rule, including AACS-salon owners reported a “high rate of tip

compliance.” Qnity Institute (2023). A Career in Pro Beauty, at 8
(https://www.reginfo.gov/public/do/eobDownloadDocument?pubIld=&eodoc=true&docum
entID=216592). Specifically, that source indicates that 4 percent of salons

reported not allowing their employees to receive tips, 87 percent of salons
surveyed reported that tips were included on the W2 for all employees, and
another 5 percent of salons reported tips on the W2 for some employees;
meaning that just 4 percent of salons did not report tips for employees on
W2s. See id. This report also relied on the Cellini & Blanchard (2022)
estimate of 8 percent tip underreporting for the report’s estimate of
annualized earnings. See id.

Finally, we note again that tips included on credit card payments to a
business are more likely to be reported, as we have discussed above in the
text, and it is reasonable to expect that many workers are complying with the
law to include tips in their reported income.



In addition, as we emphasized in the NPRM, the timing for
measuring earnings in this final rule differs from the timing in
the 2014 Prior Rule.!?® This change in timing, where graduates’
earnings will be measured longer after when they graduate, will
tend to increase the measured earnings of all programs. Based
on our analyses of program median earnings estimates under the
2014 Prior Rule and those released in the PPD, we estimate that
such increases are likely to be much higher than the 8 percent
estimate of underreporting from the Cellini and Blanchard
research. Therefore, the rule already includes safeguards
against potential underestimates of earnings.

We also seek to avoid the perverse incentives that would be
created by making the rule’s application more lenient for
programs in proportion to how commonly their graduates
unlawfully underreport their incomes. We do not believe that
taxpayer-supported educational programs where benefits are
provided based on reported income to the IRS should, in effect,
receive credit when their graduates fail to report income for
tax purposes. All things equal, earnings underreporting will
tend to have borrowers repay less of their loans under income
driven repayment plans. If the Department ignores lower
reported earnings among some programs, it would effectively be
supporting greater taxpayer investments in those programs. Even
if that position were fiscally sustainable, it would incentivize

institutions to discourage accurate reporting of earnings among

14088 FR 32300, 32329-35 (May 19, 2023).



program graduates—at the ultimate expense of taxpayers. It
could also potentially invite private investment in training
programs aimed at exploiting this weakness in accountability for
student loans that are unlikely to have to be repaid, thereby
increasing the amount of Federal funds going to programs like
these.

Given these considerations, the Department reaffirms its
decision to rely on administrative earnings reported to a
Federal agency, comparable in quality to earnings data from the
IRS, without an opportunity to appeal these earnings estimates
or accommodation for the possibility of income underreporting.
To the extent that institutions believe that underreporting is
negatively affecting their program’s performance on the D/E
rates and EP metrics, the Department continues to believe that
institutions are well positioned to counsel their students on
the importance of tax compliance. Indeed, many commenters noted
the role that cosmetology programs play in training their
students to run their own small businesses, including managing
their finances. Though individuals are certainly the most
responsible party for decisions about tax compliance, programs
are as well positioned as any party to inform students about the
requirements and benefits of tax compliance. Therefore, it is
also important in the Department’s view to maintain incentives
for programs to deliver this message as effectively as possible.

Changes: None.



Comments: Many commenters expressed suspicion about the quality
of our earnings data based on their own knowledge of earnings
level in their industry. In some cases, this knowledge came
from employing people in the field and marshalling evidence from
the W-2 wage records of their employees, while others provided
anecdotal reports of their own earnings or those of people they
know working in the field.

Discussion: While we value the input of commenters who wish to
alert us to a mismatch between their industry experience and the
earnings reflected in the 2022 PPD released with the NPRM, we
remain confident in the comprehensiveness of the data we use to
assess the earnings of program graduates. IRS earnings data are
the most comprehensive source of income available for
individuals in the United States and are legally required to be
reported by all individuals who have income above a minimum
earnings level. The measures provided in the PPD come from the
College Scorecard and contain both total wages and deferred
compensation from W-2 forms, as well as positive self-employment
earnings from 1040-SE IRS forms for each completer. Only
Federal administrative sources contain such a comprehensive view
of earned income. The quality and reliability of this data is
reinforced by the many commenters who cited their own business’s
W-2 earnings as evidence of typical earnings in their industry.
Indeed, one commenter conducted (and some others cited) a study
of earnings in a segment of the beauty industry by compiling W2

records for a sample of independently owned salon businesses



with 1-10 locations. These attempts to estimate earnings
underscore the advantages of Federal administrative data, as it
provides a comprehensive repository of the records commenters
put a great deal of effort into collecting. However, whereas
commenters report information from only W-2 records they have
immediate access to through their own businesses, or through
surveys of a convenience sample of employees with response rates
of 11 percent, IRS administrative records have no such gaps in
data collection or limitations in coverage to individuals in a
particular set of employers. What is more, the data available
to the Department through its data match with the IRS allows it
to observe self-employment income through the 1040-SE records it
has access to, a source of earnings not available to commenters.
Changes: None.

Comments: Some commenters argued that in lieu of constructing
an accountability framework based on reported earnings, the
Department should focus its efforts on encouraging or requiring
tax compliance among employers in industries where cash tips are
prevalent.

Discussion: Though the Department fully endorses tax compliance
for all legally obligated parties, it recognizes that
enforcement of those rules is under the purview of the IRS. 1In
addition, as outlined in the NPRM and the Department’s above
responses about unreported income, the Department does not
believe there are strong reasons to make accommodations for the

possibility of income underreporting.



Changes: None.

Comments: Some commenters noted recent changes in tax law
requiring electronic third-party payment processors to issue a
1099-K for dollar amounts as low as $600, a fact relevant to the
ability of workers who use such electronic transfer payments to
have those payments go undetected. One commenter noted that
because this change will likely increase tax compliance and
mitigate any underreporting issue, the Department should delay
implementation of the regulations until the earnings years used
in the rule were covered by this change, which was first applied
to the 2022 tax year.

Discussion: As the Department explained in the NPRM and its
response to commenters with regard to the underreporting of
income, the changes to 1099-K reporting requirements for third
party settlement organizations is an important change in the
landscape of tax compliance since the last time the Department
expressed a view on the extent of underreported income in
administrative earnings data. However, while this change
certainly buttresses the Department’s confidence that currently
there is not a more reliable source of earnings information for
all occupations, it is not the decisive factor, and therefore
the Department does not view the delay of the law’s
implementation as grounds to delay implementation of either the
Transparency Framework or the GE standards.

Changes: None.



Unearned and Self-Employment Income

Comments: Some commenters noted that self-employment is common
for some fields and that accurate income measurement could be
difficult for individuals in such circumstances because
individuals often choose to keep income in their business or may
be able to count business expenses against their total income to
reduce their taxable income. In particular, one commenter
expressed concern that earnings captured on form 1040 schedule
SE would not be included in graduates’ incomes. One commenter
asserted that the Department has acknowledged limitations in its
ability to capture self-employment earnings in the Master
FEarnings File and claims no adequate remedy has been proposed.
Discussion: The earnings data in the PPD used to conduct the
Regulatory Impact Analysis come from the College Scorecard data,
which matches title IV, HEA recipient data for completer cohorts
to three-year earnings information from the IRS. As the
technical documentation for the College Scorecard explains,
these data contain “the sum of wages and deferred compensation
from all non-duplicate W-2 forms and positive self-employment
earnings from IRS Form 1040 Schedules SE (Self-Employment Tax)
for each student measured.” As noted elsewhere, the Department
believes these are data are well-suited for the purposes of
these regulations.

Changes: None.



Inclusion of Non-Completers

Comments: Several commenters provided feedback about our choice
to exclude non-completers from our calculation of official
measures of program performance, including the D/E rates and EP
measures. Some mentioned the possibility of including non-
completers in the information provided to students through the
financial value transparency framework. One commenter supported
including non-completers because they represent such a large
share (the majority) of students in higher education. Another
recognized the value of including non-completers but argued
against it for the purposes of constructing a consumer
information tool. The remaining commenters opposed the use of
non-completers for these measures, arguing that most students
were concerned with results for students who complete their
programs.

Discussion: Though the Department recognizes the importance of
considering the experiences of students who do not complete a
program for understanding student success in any field, we
believe that tracking results for completers is the most
practical approach to assessing outcomes. That approach bases
the median earnings measure on students who have had the full
benefit of the educational experience at the institution, and
that measured debt levels reflect the cost of obtaining the
credential. While we agree that institutions should be
accountable for helping their students attain a degree, these

regulations focus primarily on promoting a balance between



financial costs and benefits to students of different
credentials. Still, the rule includes completion rates at the
institution or program level among a set of supplemental
performance metrics that may be included in the program
information website to provide this added context to students.
Changes: None.
Median and Mean - §§ 668.403 and 668.404
Comments: A number of commenters disagreed with the
Department’s proposal in the NPRM to use the median earnings
amount for the D/E rates measure and the EP measure. Many
commenters noted that in the 2011 and 2014 Prior Rules, the
Department used the higher of the mean and median earnings
amount as the denominator for the debt-to-earnings rate and
these commenters suggested that approach should be applied to
calculate earnings for the D/E and EP metrics in this rule as
well. One commenter noted that the Department’s rationale in
the text of the 2014 final rule for using the higher of mean and
median earnings was grounded in a concern about the impact of a
large number of zero earnings individuals in a completer cohort.
In general, quantile statistics such as the median have the
drawback of instability if there is a large dispersion of the
data near a given quantile point.

One commenter presented a simple example, if a program had
five earners (putting to one side the fact that such a program’s
earnings would be privacy suppressed) whose earnings were $0,

$0, $0, $50,000, and $50,000, their median earnings would be $0.



However, 1f just one of those $0 estimates switched to $50,000,
the median would switch to $50,000 as well. The question
presented by such a case is whether the mean earnings ($20,000
in the first case, $30,000 in the second) better conveys what
graduates typically earn at such a program than the $0 median.
The 2014 Prior Rule argued that in such cases the mean is
the better reflection of what students can expect than the
median. It concluded that in cases where the median is the
higher of the two statistics, the mean should be preferred
because it reflects high levels of employment in higher earning
jobs. Such an example is evident in our second case above,
where the median earnings would be $50,000, but the mean is
$30,000.
Discussion: As the Department explained in the 2023 NPRM’s
Background Section, !4l the Department has changed its view on the
tradeoffs presented by the advantages and disadvantages of these
two measures of central tendency and has concluded that the
median is the correct measure. This view is grounded in the
fact that the median reflects the minimum earnings level
achieved by at least half of a program’s graduates, a meaningful
measure of student earnings that reflects the experience of the
majority of students. Based on data released in the 2014 rule,
the median and mean earnings of programs are often very similar.
Mean earnings are most commonly higher than median earnings of

program completers at programs with very low earnings levels.
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In such programs, most graduates may have earnings close to
minimum wage earnings, but there may be some outlier
observations with higher earnings—leading the mean to be higher.
Again, we believe it is more appropriate to base the rule on the
median earnings, since it indicates the amount of earnings that
half of graduates exceed, and it is not as sensitive to outlier
observations.

The Department notes that the commenter’s example with Jjust
five earnings estimates provides some useful insight into
potential limitations of the use of median earnings, but gives
an overly dramatic sense of the stakes between the mean and
median in the context of the rule. Under these rules, the
Department only calculates earnings when there is a minimum of
30 completers in a cohort. With more observations, the
difference in earnings among observations near the median is
likely to be much smaller than in the commenter’s example and so
additions of one higher or lower earner will tend to change the
median only slightly. On the other hand, an addition of a
single extremely high earner could influence the mean
substantially, even though outcomes for nearly all students are
left unchanged. We view the potential of this latter type of
distortion as much more likely and therefore prefer the median.

The Department also believes it is important to be
consistent across measures by using same statistic to measure
both program graduates’ earnings and to construct the earnings

thresholds to calculate the earnings premium. The Department



cited evidence in the NPRM that mean earnings levels among high
school graduates in a State are always higher than median
earnings levels because of the large rightward skew of the
earnings distribution created by very high earners in income
distributions. Using the higher of mean and median earnings in
the construction of each State’s high school earnings threshold
would thus result in a much higher EP threshold for programs to
meet. Given our concerns with the representativeness of the
mean in the earnings context, we believe such a standard would
be an inappropriate comparator for programs. Taken as a whole,
we believe the correct choice for both setting an earnings
threshold and measuring program graduates’ typical earnings
against that threshold is to use median earnings.

Changes: None.

Part-Time Employment

Comments: Many commenters mentioned that workers often choose
fields such as cosmetology for their flexible work schedules,
allowing them to combine part-time work with other wvaluable
activities such as childcare. Working fewer hours means lower
annual earnings, they say, but that hourly rates remain very
strong and show that many jobs are still lucrative given the
number of hours employees in these sectors are working.
Discussion: We acknowledge that many workers may choose to
pursue occupations with work schedules that suit their lives.
Regardless of the hours that individuals choose to work, we

believe it is important that students who borrow earn enough in



total to be able to afford their debt payments. For the earnings
premium metric, we do not condition on full-time employment in
measuring the median high school earnings of individuals in the
same State. We therefore compare the earnings of program
graduates to high school degree earners in the same State, some
of whom are also making similar choices to work part-time.
Changes: None.

Graduates Who Earn Higher Degrees

Comments: One commenter expressed concern about the exclusion
of graduates who earn higher degrees from a program’s data,
since these students may ultimately have higher earnings.
Discussion: 1In measuring median earnings under the rule, we
exclude program completers who are enrolled full-time in a
postsecondary program in the year their earnings are measured.
Otherwise, however, we will not exclude individuals who may
subsequently have gone on to earn a higher credential. As a
result, if one program helps students attain higher credentials
and thereby higher earnings, that will be reflected in the
programs outcomes.

Changes: None.

Earnings Data

Comments: Some commenters expressed suspicion whether the IRS
data sources were accurate, with concerns often centering around
differences between the incomes reported in the Program

Performance and other government sources such as the Bureau of



Labor Statistics. As a result, some commenters argued, schools
should have the ability to examine earnings data.

Discussion: The disparities between the earnings data in the
PPD and the Bureau of Labor Statistics (BLS) in particular stem
from a difference in what these two sources attempt to measure.
Whereas the PPD measures earnings for all individuals who
graduate from specific programs, regardless of the industry they
enter (or whether they find any formal employment at all) 3
years after completion, the BLS data cited by the commenters
measures the distribution of earnings for individuals who
successfully work in a given industry, irrespective of their
path into the industry or the stage of their career. It 1is,
therefore, not surprising that these two data sources would
differ in the earnings they observe; they estimate a different
value for a different population. As we explained in the NPRM
and elsewhere in this preamble, we believe that administrative
earnings records from the Federal Government matched to the
specific students who graduated from a given program is the
correct way to measure program earnings outcomes. We believe it
is much more appropriate for its purpose than aggregated
statistics for whole sectors of the economy, which do not have
any necessary relationship to the outcomes of graduates of
particular programs.

Changes: None.

Comments: One commenter noted that there is no provision for

adjusting the 2021 and 2022 earnings for inflation, in contrast



to earnings data provided on the College Scorecard. The
commenter noted that we did not explain was given in the NPRM
about the rationale for this difference, even though it could
affect earnings measurements.

Discussion: The D/E rates metric is a ratio of debt payments
divided by earnings or discretionary earnings. For presentation
purposes, debt and income numbers from previous years may be
translated into more current year dollars on the program
information website to facilitate interpretation. But outcomes
under the D/E rates metric would not be affected if we do so
since both the numerator and denominator would be subject to the
same inflation adjustment. For the EP metric, again since both
program earnings and the earnings threshold would be adjusted by
inflation, the pass/fail outcome of each program is not
influenced by the adjustment. Still, the Department may present
the EP with such an adjustment on the Department’s website and
in other communications to facilitate interpretation.

Changes: None.

Completers with No Income

Comments: One commenter recommended that the Department change
its calculation of median earnings for programs by excluding
individuals with no reported income and then also removing the
same number of individuals from the debt cohort, where those
individuals are selected for having the highest debt burdens out

of the cohort for that program. The rationale, they explained,



was that it is unfair to assume zero earnings reflects inability
to find work.

Discussion: While the Department recognizes that often
individuals choose to leave the labor force for reasons that do
not reflect their ability to find a job, we believe that,
especially with respect to the career training programs covered
by the accountability provisions of the regulations, students
typically have a strong interest in being employed in the three-
year window directly after graduation. As a result, we believe
measuring median earnings, and including those with zero
earnings, among completers is the best way to capture the labor
market outcomes of program graduates, including both the
likelihood that they find employment and the earnings among
those who are employed.

Changes: None.

Individuals in Comprehensive Transition and Postsecondary (CTP)
Programs

Comments: One commenter indicated that the Department should
not exclude students enrolled in CTP programs from GE
requirements, arguing that such students were particularly
vulnerable and, despite being ineligible for Direct Loans, could
exhaust their Pell Grant eligibility while enrolled in poor-
performing CTP programs. The commenter asked the Department to
consider other options to ensure the quality of CTP programs.
Discussion: Although we agree with the commenter that it is

important that CTP programs are of adequate quality, we do not



believe that applying the Financial Transparency metrics to CTP
programs is the appropriate method of ensuring program quality.
As stated in the NPRM, the Department does not believe it is
appropriate to apply either the earnings premium or D/E metric
to CTP programs. Since students in CTP programs are not
required to have a high school credential, it would be
inappropriate to judge a CTP program’s earnings outcomes against
the outcomes of individuals with a high school diploma or the
equivalent. And, since these students also are not eligible to
obtain Federal student loans, debt-to-earnings rates would be
meaningless for these programs.

Changes: None.

Data Sources

Comments: Some commenters expressed concern that the Department
has not definitively determined the Federal data source that
will provide the earnings data used to calculate the D/E rates
and EP measures. These commenters further argued that this
indeterminacy does not allow the public adequate opportunity to
comment on their choice of data source.

Discussion: The Department provided an adequate notice and
opportunity to comment on the proposed rules regarding earnings
data, as well as the subjects and issues involved in choosing
among data sources. Although the Department has not finalized
its data source for the administration of these rules, we have
confidence in the reliability of all Federal agency sources

under consideration. We believe it is prudent for the long-term



efficacy of the rules to retain the flexibility to change data
sources if future changes in law or data collection practices
and availability make impracticable the use of whichever source
might be best to use today. At the same time, the Department’s
NPRM informed the public about the kind of data needed for the
rules, as well as the sources from which those data might be
drawn. Indeed, in the NPRM, the Department expressed its
current preference for the use of the IRS data that already
forms the basis of the earnings measures in the Department’s
College Scorecard data, and that is used for the Regulatory
Impact Analysis in this rule. Comments were welcome on the data
types and data sources that we could use in the final rule,
including any specific concerns about the Department’s preferred
options. The Department did, in fact, receive a number of
comments regarding those issues—for example, on whether
administrative data capture self-employment earnings or whether
other survey-based sources of earnings might be appropriate
substitutes—and we have responded to those comments elsewhere in
this document.

Changes: None.

Comments: Several commenters pointed to salary aggregation
websites such as salary.com and ZipRecruiter as alternative data
sources, either to support claims about the pay increases their
students would see after an initial supervisory or

apprenticeship period post-graduation or to dispute the facial



validity of the Department’s earnings estimates for some types
of programs.

Discussion: As with other data sources provided by commenters
to challenge the accuracy of the data provided through the PPD,
the Department would like to emphasize the comprehensiveness of
its Federal administrative data and the reasons that it should
be used instead of external sources that do not have a census of
earnings records directly matched to the individuals who
complete a given program of study.

Websites such as those mentioned by commenters use a
variety of methods to estimate earnings for a field, but none of
these methods come close to the coverage of the IRS data used to
obtain program-level earnings. Instead, they rely on sources
such as job listings or self-reported income from website users
or other survey sources. By their nature, these methods try to
estimate the data we directly obtain from Federal administrative
sources. In addition, these external sources provide industry-
wide estimates of earnings, regardless of worker experience or
background, and often miss the earnings of program graduates who
work in a different occupation than that the program intends to
train students for, as well as students who may not find work
altogether. We do not believe that these sources provide any
reason to doubt the accuracy of Federal administrative data, and
more broadly believe they are not an appropriate data source to
assess the performance of particular programs for our present

purposes.



Changes: None.

Comments: One commenter expressed concern that institutions
would not be able to collect income information from their
students, because it would be a large burden and because
students would be unwilling to (and should not have to share)
personal income information. This commenter also suggested that
the State should collect such information.

Discussion: The regulations in this rulemaking do not require
institutions to collect earnings information for their students.
The Department will obtain the relevant earnings information
through a Federal agency with administrative earnings records.
Changes: None.

Minimum N-Size for Earnings and Debt Metrics

Comments: One commenter noted that they interpreted the remarks
of the Department as implying that we would consider a look-back
period of 2 to 6 years to develop a cohort of a minimum of 30
students. The commenter objected to the longer look-back
period, arguing that such a long period cannot account for any
improvements in policy that a program may have made in more
recent years.

Discussion: The Department will use a 4-year cohort (i.e.,
combining completers who graduate over 4 consecutive award
years) when a 2-year cohort is insufficient for a n-size of 30.
The Department has not considered a period that is broader than

4 years. The use of a 4-year cohort, when needed, will enable



the Department to include data from more programs in the D/E and
EP measures.

We note that some lag in the metrics between when students
complete a program and when the data is produced is inevitable
if we wait several years to measure the earnings of program
completers. As discussed elsewhere we believe the 3-year lag to
measure earnings is appropriate to allow graduates a period to
find employment and settle into their early careers, and the
broader lag stems from this choice.

For a period after the effective date of the rule, however,
institutions can choose to report data for transitional rates on
more recent cohorts’ information for calculating median debt
levels. During this transition period, changes to programs’
borrowing outcomes will be reflected more rapidly in the D/E
rates published by the Department.

Changes: None.

Comments: One commenter suggested analysis of additional n-
sizes beyond the assessment of 10 and 30 completers, as we
discussed in the NPRM. They suggest allowing the minimum n-size
to vary by program depending on the need for privacy
considerations, or for the rule to include flexibility in the
determination of n-size.

Discussion: An n-size of 30 is consistent with past Department
practices, including the policy governing the development of
cohort default rates, as well as IRS data policy. We recognize

that a lower n-size would include more programs, but we believe



the n-size of 30 completers over a four-year period is
appropriate to protect the privacy of individuals who complete
smaller programs, and we project will result in coverage of over
80 percent of students receiving Federal student aid (as
documented in the RIA).

Changes: None.

Comments: A few commenters posited that excluding D/E rates for
programs with fewer than 30 students completing during a 2- or
4-cohort period rewards public and private nonprofit programs
with poor graduation rates.

Discussion: As detailed in the RIA, many programs have very few
completers in any given year, and such programs are indeed more
prevalent among public and private nonprofit institutions.
Still, the more relevant measure of coverage of the rule is the
share of students covered. As we explain in the RIA, with these
privacy safeguards in place we expect to be able to publish
metrics for programs that enroll over 80 percent of federally
aided students in both the GE and non-GE programs.

Changes: None.

Comments: One commenter supported the approach to calculate
median debt based on at least 30 completers in an applicable
cohort.

Discussion: We thank the commenter for their support.

Changes: None.

Measurement of Debt




General Opposition

Comments: Several commenters argued that the rule is too
lenient because of reasons such as: it does not include all
types of debt in the calculation of D/E, does not take into
account other debt metrics such as repayment rates, and because
graduate student have longer amortization periods. One
commenter argued that the leniency leads only a small subset of
programs to be subject to the metrics and that many programs are
immune from the accountability metrics.

Discussion: The regulations will provide stronger protections
for students of programs where typical students have high debt
burdens or low earnings. The share of student enrollment that
is covered under the rule is much higher than the share of
programs that is covered because there are many very small
programs with only a few students enrolled each year. As
discussed in the RIA, we estimate that more than half of all
programs have fewer than five students completing per year and
about 20 percent have fewer than five students enrolled each
year. The Department believes that the coverage of students
based on enrollment is more than sufficiently high to generate
substantial net benefits from the policy. We believe that the
number of students, rather than programs, covered by the rule is
the more important consideration because the benefits, costs,
and transfers associated with the policy almost all scale with
the number of students (enrollment or completions) rather than

the number of programs.



We do not agree that the Department arbitrarily chose which
types of debt to include in the D/E rates calculation. For most
borrowers, we measure substantially all of their debt, including
private and institutional loans. We exclude parent PLUS loans
because parents—and not the students—are responsible for
repaying those loans. Finally, we cap this debt at the net
direct costs charged to a student in deference to consistent
concerns from institutions that they cannot directly control
students’ borrowing for living expenses.

Changes: None.

Comments: Several commenters criticized the Department for only
applying GE rules to the for-profit sector. The commenters
argued that 4-year degree programs (administered at private
nonprofit and public institutions) saddle students with more
debt than shorter programs; however, these programs are not
subject to accountability under GE. These commenters argued
that the notion that for-profit institutions saddle students
with debt at the taxpayers' expense i1s misguided and not the
source of the affordability problems in higher education.
Discussion: The GE regulatory provisions do not measure total
debt in isolation. Rather, the regulations hold programs
accountable for the ratio of debt to earnings. Although debt
may be higher for graduates of some 4-year programs (at private
and public institutions), it is reasonable to expect typical
earnings to also be higher at programs that lead to students

borrowing large amounts. The rule will require 4-year programs



at for-profit institutions to pass the D/E and EP metrics, and
the rule includes transparency provisions for non-GE programs,
including 4-year degree programs, that fail D/E metrics to
provide information about the program. Further, GE provisions
in the HEA apply only to GE programs.

Changes: None.

Comments: One commenter does not believe institutions should be
held accountable for student borrowing because institutions’
financial aid departments do not have control over how much
students borrow. Specifically, the commenter noted that
institutions are required to offer students loans up to what
they are offered, even if that exceeds the cost of tuition and
fees.

Discussion: Under § 668.403, we cap the debt counted for
institutions at the costs of tuition and fees and books and
supplies. Institutions have a role in how much they charge to
attend programs and in the earnings of their students. These
regulations encourage students to attend programs where their
debt levels are not likely to be burdensome relative to their
earnings.

Changes: None.

Comments: One commenter questioned whether large loan balances
are the primary reason for default, as opposed to students’
choice or preference to not repay loans or changes in financial

and repayment circumstances. The same commenter questioned the



use of default rates while the Department is pursuing Fresh

Start.
Discussion: This rule focuses on the ratio of debt to earnings
and an earnings premium, not on default rates. The Department

will use the D/E rates measure to assess the affordability of
the debt students incur to pay for their educational program.
Regardless of students’ decision to make loan payments, a
program’s D/E rates will be the same.

Changes: None.

Debt Capped at Net Direct Costs

Comments: Several commenters supported the modification to cap
the median loan debt at tuition and fees net of institutional
grants rather than the amount assessed.

Discussion: We thank the commenters for their support.
Changes: None.

Comments: Many commenters argued that the Department should
reduce the total debt number by the amount of any Federal or
State grant funds that the student received and used to pay
tuition and fee costs. These commenters argued that some
students borrow to cover living expenses even when they have
received State and Federal aid to cover tuition and fees. These
commenters suggested that to ensure that institutions are not
held accountable for funds borrowed in excess of what is
required to pay for tuition and fees, the Department should

reduce the total debt number by the amount of any Federal or



State grant funds that the student received and used to pay
tuition and fee costs.

Two other commenters suggested that the Department deduct
“outside scholarships and grants intended for direct costs from
the capped tuition and fees” in the D/E metrics, recommending
that the Department net-out both institutional and external
grant aid.

Discussion: The Department will deduct only grant controlled by
the institution from the estimate of charges for direct costs
used to cap individual borrowers’ debts. The institution
controls institutional grants but would typically not control
State grants or external scholarships.

Additionally, under § 668.403, median debt is calculated by
capping the total amount of each student’s borrowing at the
charges for direct costs (tuition, fees, books, and supplies),
minus any institutional grant aid the student receives.
Therefore, the Department does not hold institutions accountable
for loans taken out in excess of direct costs as the commenters
suggest. One way that programs can lower their D/E metric is by
controlling their net direct program costs—that is, by lowering
tuition or providing greater institutional aid.

Changes: None.

Comments: Several commenters suggested that the Department
include all student debt (not just debt for tuition, fees,
books, equipment, and supplies) in the measurement of debt. A

few commenters argued that until the Department restricts



borrowing to course delivery, the Department should count all
debt regardless of what it is used for.

Discussion: The measurement of debt will cap each student’s
amount borrowed at the total net direct costs charged to a
student. This is in part in deference to institutions’ concerns
that borrowing for the cost of living is not directly under the
control of the institution, whereas institutions can exercise
more control over the direct costs charged to students.

Another reason to cap the measurement of debt at direct
charges is that it mitigates the influence of differences in
students’ family income background on measured median debt
levels across programs, since some of the additional borrowing
of low-income students relative to higher income students is due
to borrowing for living costs.

Changes: None.

Comments: One commenter stated that the Department should not
remove institutional grant aid from cost of attendance in the
measurement of program debt.

Discussion: This rule departs from the 2014 Prior Rule in
subtracting institutional grants and scholarships from the
measure of direct costs. This change, as described in the NPRY,
was 1in the interest of fairness to institutions that provide
substantial assistance to students. Since this type of aid is
more common among non-GE programs than GE programs, this change

in approach is related to the fact that under subpart Q, the D/E



rates will be computed for all types of programs rather than
only GE programs as was the case in the 2014 Prior Rule.
Changes: None.

Comments: One commenter suggested that the Department exclude
loans borrowed for programs at the institution—other than the
one from which the student graduated. The commenter contended
that, to establish a true estimate of debt associated with the
program a student completes, the attribution provisions should
only apply to debt associated with credits from a non-completed
program that transfer into the student’s ultimate program or
that share the same CIP code, or career programs completed at
the institution, or both.

Another commenter noted that when students transfer between
programs, or when a student enters an institution and does not
declare a major, attributing debt to a particular program
becomes complex.

A few commenters suggested that the Department include all
student debt incurred as of graduation, not just debt incurred
for a particular program. These commenters recommended that we
hold institutions accountable for the overall financial well-
being of their students. The commenters also noted that many
programs admit students knowing that they incurred debt from
other programs at the same institution or at other institutions.
The commenters also highlighted the relevance of the inclusion

of all debt for stackable credentials.



Discussion: The Department excludes loan debt incurred by the
student for enrollment in programs at other institutions (with
the potential exception of when institutions are under common
ownership or control). We do not believe it would be fair to
hold institutions accountable for debt incurred at other
institutions not under their control. We agree that attributing
debt to programs within institutions is complex and believe the
most reasonable way to do so is to assign it to the highest
credentialed program subsequently completed by the student at
the institution (within undergraduate and graduate levels). The
measurement of debt is based on program completers.

Changes: None.

Parent PLUS Loans

Comments: Many commenters supported exclusion of parent PLUS
loans from the median debt calculation. Commenters noted that
parent PLUS loans are serviced by parents’ earnings, so these
loans should not be included in a measure of the student’s debt
service obligations. Commenters also noted that the inclusion
of parent PLUS loans in debt service might logically suggest
also including parental earnings in D/E rates calculations.
Discussion: We agree with commenters in support of exclusion of
parent PLUS loans. We exclude parent PLUS loans because parents
are responsible for repaying those loans, and treating the debt
service associated with those loans as a burden to be paid out
of the students’ earnings may not be appropriate for many

students.



Changes: None.

Comments: Several commenters suggested that the Department
include parent PLUS loans in calculation of debt for D/E ratios.
One commenter argued that excluding parent PLUS loans benefits
programs serving mostly dependent students. The commenter also
contended that since independent students are ineligible for
parent PLUS loans, excluding these loans increases debt for
programs serving primarily independent students. The commenter
claimed that while the Department states that students are not
responsible for repaying parent PLUS loans taken out by a family
member, many students nevertheless assist their parents with
repayment of these loans. Another commenter argued that the
exclusion of parent PLUS loans fails to account for the true
amount of debt and unreasonably benefits degree-granting
programs at public institutions. Several other commenters
claimed that by excluding parent PLUS loans, the Department is
undercounting debt obligations and creating a loophole for
institutions. Institutions could shift the financial burden of
financing higher education from the institution or the student
to the parents. One commenter suggested that the Department
exclude Direct PLUS loans from measure of debt.

Discussion: The primary purpose of the D/E rates is to indicate
whether graduates of the program can afford to repay their
educational debt. Repayment of parent PLUS is ultimately the
responsibility of the parent borrower, not the student.

Moreover, the ability to repay parent PLUS loans depends largely



upon the income of the parent borrower, who did not attend the
program. We believe that including in a program’s D/E rates the
parent PLUS debt obtained on behalf of dependent students would
cloud the meaning of the D/E rates and would ultimately render
them less useful to students and families.

The commenter contended that not including parent PLUS
loans increases debt for programs serving primarily independent
students. This statement is not accurate, because including
parent Plus loans would not impact (positively or negatively)
the median debt for a program that serves predominantly
independent students who are ineligible for parent PLUS loans.
By not including parent PLUS loans, the median debt is not
increased as the commenter suggests. Rather, exclusion of
parent PLUS loans creates an accurate assessment of the
student’s ability to repay loans as discussed above.

We remain concerned, however, about the potential for an
institution to steer families away from less costly Direct
Subsidized and Unsubsidized Loans towards parent PLUS in an
attempt to manipulate its D/E rates. We have addressed this
concern, 1in part, by proposing changes to the administrative
capability regulations at § 668.16(h), which would require
institutions to adequately counsel students and families about
the most favorable aid options available to them.

While distinct from the rationale for excluding parent PLUS
loans, we note that, for the vast majority of programs, a

minority of students are recipients of parent PLUS loans and so



their inclusion would affect the median debt of a program only
infrequently.

Changes: None.

Comments: A commenter stated that loan debt from parent PLUS
loans disproportionately impacts low-income and Black and
Hispanic families and contributes to the Black-White racial
wealth gap. This commenter suggested that the Department either
include parent PLUS loans in the debt measure or impose
restrictions on the use of parent PLUS loans that would make it
harder for institutions to “game the system.” Specifically, the
commenter offered as an example, that the Department could set
limits on the percentage of a school’s funding that comes from
parent PLUS loans or require that students exhaust their title
IV, HEA borrowing options before taking out parent PLUS loans.
Discussion: The Department shares the commenter’s broad
concerns about parent PLUS loans. As explained above, however,
the Department does not believe that this rule is the
appropriate vehicle to address these concerns.

Changes: None.

Cancelled Debt

Comments: One commenter proposed that the Department remove any
student debt discharged or cancelled, including as the result of
a national emergency, from the D/E rates calculations.
Discussion: The Department may discharge or cancel debt for a
variety of reasons, including if a student becomes totally and

permanently disabled, if a student completed 10 years of



payments while working for an eligible public service employer,
and in circumstances where an institution may have made
misrepresentations to students, among other reasons. These
actions to discharge or cancel loans do not absolve or change an
institution’s obligation under the GE regulation to offer
programs that provide graduates with earnings sufficient to
repay their education debt. For instance, discharges through
borrower defense to repayment are due to acts or omissions by
the institution. Excluding such discharges from the GE program
accountability framework would create a situation where an
institution that is found to have engaged in substantial
misrepresentations ends up with reduced debt amounts for GE
purposes. A similar rationale applies for false certification
discharges. 1In addition, were we to exclude closed school
discharges, an institution at risk of failure would have
incentives to close some locations to improve their performance
on metrics under the GE program accountability framework. Other
discharges, such as those tied to Public Service Loan
Forgiveness or income-driven repayment are unlikely to be
relevant for consideration here because they take at least 10
years for forgiveness, which is longer than the timeframes under
consideration for the GE program accountability framework.
However, consistent with the 2014 GE rule, the Department
will exclude students with one or more loans discharged or under
consideration for discharge based on the borrower's total and

permanent disability or if the borrower dies. We exclude these



students (from both the numerator and denominator of the D/E and
EP measures) because under the HEA a student with a total and
permanent disability is unable to engage in substantial gainful
activity for a period of at least 60 consecutive months and thus
their ability to work and have earnings or repay a loan could be
diminished under these circumstances, which could adversely
affect a program’s results, even though the circumstances are
the result of student events that have nothing to do with
program performance. Similarly, an institution would not be
able to anticipate if a borrower passes away.

Changes: None.

Reduced Program Hours

Comments: One commenter proposed that the Department create a
process for schools to report on programs where they reduced the
hours and, therefore, student debt in recent years. The
commenter contended that this will allow institutions to correct
the debt of previous years that did not reflect the current
program using the same CIP code.

Discussion: The Department acknowledges that institutions may
attempt to improve their program outcomes following the
introduction of rates. The transitional D/E rates discussed in
the NPRM allow non-GE programs to report information to
calculate debts for the most recent 2 award-years, rather than
for the same completer cohorts (who generally graduated about 5
years earlier) as used to measure earnings outcomes. Based on

comments received, we have modified the final rule to extend



this option to all programs. This will allow improvements in
borrowing outcomes to be reflected in the D/E rates.

Changes: We have extended the option to report transitional
rates information necessary to compute median debt for more
recent cohorts to GE programs.

High Debt Holders Eliminated Based on Data Limits

Comments: Many commenters questioned eliminating the highest
debt holders based on the number of students without earnings
data and believes the Department’s basis for doing so is
arbitrary and unspecified.

Discussion: The Department is subject to limitations in data
access that necessitate our approach. When the Federal agency
with earnings data provides the Department with the median
earnings of students who complete a program, it will also
provide an estimated count of the number of students whose
earnings information could not be matched or who died. We
remove that number of the highest loan debts before calculating
the median debt for each program. Since we do not have
individual-level information on which students did not match to
the earnings data, we remove those with the highest loan debts
to provide a conservative estimate of median loan debt so that
we do not overestimate the typical loan debts of students who
were successfully matched to earnings data.

Changes: None.



Debt Service Payments Calculations

Comments: A few commenters expressed concerns with the
calculation of the annual debt service amounts for a typical
borrower at a program that serve as the basis for the debt-to-
earnings ratios. The commenters disapproved of amortizing the
median program debt balance according to the method described in
the regulation rather than calculating the actual annual debt
service levels observed for program graduates under the terms of
their loans and chosen repayment plan.

A couple of commenters noted that the interest rates used
to calculate D/E rates do not correlate with the actual interest
rates of the student loan portfolio. The commenters recommended
that the Department revise the annual loan payment calculation
to reflect the actual repayment terms of the individual student,
including the amortization period and interest rate.

Discussion: Actual loan payments depend on a variety of
factors, including which repayment plans borrowers elect.
Programs with the same levels of borrowing and the same earnings
outcomes could have median graduates with different realized
loan payments, then, depending on the share enrolled in wvarious
plans. Similarly, changes in the set of plans available might
lead actual loan payments to change even with no changes in
borrowing or labor market outcomes. Using estimated yearly debt
payments that are a function of how much students borrow should
focus institutions on the goal of ensuring that their programs

are ex ante not requiring students to take on unaffordable debt,



given the expected earnings of their graduates. The Department
disagrees that the interest rates used to calculate D/E rates do
not relate to the actual rates of the student loan portfolio. We
do not attempt to average the interest rates of the actual loans
of student in the completion cohort, but rather take a simpler
approach of taking an average of the interest rates on Direct
loans over a span of years when completers were likely to
borrow. This simpler approach yields much greater transparency
and predictability to institutions in how their D/E rates will
be determined, while still being likely to accurately reflect
borrowing costs in most cases.

Changes: None.

Comments: Commenters suggested that the Department use the same
amortization period for all programs. These commenters argued
that when borrowers repay over a longer period, this is a sign
that the debt is less affordable. Specifically, commenters
argued that the 10-year standard should be used across programs
regardless of level.

Discussion: Section 668.403(b), provides for three different
amortization periods, based on the credential level of the
program for determining a program's annual loan payment amount.
This schedule will account for the fact that borrowers who
enrolled in higher-credentialed programs (e.g., bachelor's and
graduate degree programs) are likely to have incurred more loan
debt than borrowers who enrolled in lower-credentialed programs

and, as a result, are more likely to select a repayment plan



that would allow for a longer repayment period. The longer
periods for higher level programs also correspond empirically
with the fact that borrowers in longer programs tend to take
more time to repay. A further benefit of the longer
amortization period for longer programs is that it provides some
adjustment for the fact that longer programs often have higher
earnings growth beyond the 3-year period used to measure
earnings for most programs. As noted above, waiting longer to
measure earnings results in the data being more backward looking
and less recent. The longer amortization period provides some
adjustment without sacrificing the recency of the metric’s
availability.

Changes: None.

Comments: One commenter proposed that the Department use a
fixed interest rate to calculate median debt for the D/E rates.
The commenter noted that interest rates are out of the control
of the institution and not an indicator of education quality.
The commenter proposed that a fixed interest rate be used with
the most generous loan payment option available to students in
the cohort.

Discussion: The D/E rates are designed to indicate whether
graduates can afford to repay their educational debt.
Therefore, the calculation uses interest rates over the years
that students were likely to have borrowed to calculate median
debt, since those interest rates affect the debt service costs

that students will need to pay.



Changes: None.

IDR and Debt Payment Calculations

Comments: Several commenters argued that the Department should
consider income-based repayment options available to students in
the D/E rates calculation. A few commenters noted the loan
payment calculation used for the D/E rates is substantially
higher than the real monthly payments that borrowers are subject
to because of these repayment programs. To improve accuracy of
this estimate, and fairness of the regulation, these commenters
suggested the Department use expected payments under an income-
driven repayment (IDR) plan for D/E rates calculations. By not
including repayment plans, these commenters asserted that there
is a misconception about the ability of an institutions’
graduates to satisfactorily make their loan payments.

A few other commenters argued that the availability of
income-based and income-driven repayment programs makes all
student debt affordable. The same commenters argued that as
long as these programs exist (and students enroll in these
programs) the D/E metric is not necessary because all student
debt is affordable to students through these repayment plans.
One of these commenters argued that use of the D/E rates to
indicate affordability is therefore arbitrary and capricious
because loan payments for students in repayment plans do not the
measures of debt used in the D/E metric. Several commenters
noted that the availability of the Revised Pay as You Earn

(REPAYE) program renders the D/E rates misleading since no



borrower is actually required to pay off loans under a standard
repayment plan.

Similarly, another commenter suggested that the D/E measure
should incorporate loan repayment programs such as the National
Health Service Corps Loan Repayment Program (LRP), Indian Health
Service LRP, Health Professions LRP, and the Veterans Affairs
Specialty Education LRP. According to this commenter, failure
to consider these repayment programs may adversely affect
medical schools whose students commit to public service.
Discussion: As we noted in the NPRM, income-based and income-
driven repayment programs partially shield borrowers from the
risks of not being able to repay their loans. However, such
after-the-fact protections do not address underlying program
failures to prepare students for gainful employment in the first
place, and they exacerbate the impact of such failures on
taxpayers as a whole when borrowers are unable to pay. Not all
borrowers participate in these repayment plans; where they do,
the risks of nonpayment shift to taxpayers when borrowers’
payments are not sufficient to fully pay back the loans they
borrowed. This is because borrowers with persistently low
incomes who enroll in IDR—and thereby make payments based on a
share of their income that can be as low as $0—will see their
remaining balances forgiven at taxpayer expense after a
specified number of years (e.g., 20 or 25) in repayment. For

these reasons, the Department disagrees with the commenters who



believe that no debt limit should matter for the D/E metric to
make the program affordable to students.

As explained in the NPRM, the purpose of the D/E rates is
to assess whether program completers are able to afford their
debt, including program completers who do not enroll in IDR or
other repayment plans intended to help protect students from
excessive payments. The Department recognizes that some
repayment plans we offer allow borrowers to repay their loans as
a fraction of their income, and that this fraction is lower for
some plans than the rate used to calculate the D/E rates.
However, we decline to set acceptable program standards at a
rate that would allow institutions to encumber students with
even more debt while expecting taxpayers to pay more for poor
outcomes related to the educational programs offered by
institutions. Instead, we view the D/E rates as an appropriate
measure of what students can borrow and feasibly repay. Put
another way, under the D/E rates calculation, the maximum amount
of borrowing is a function of students’ earnings that would
leave the typical program graduate in a position to pay off
their debt without having to rely on payment programs like
income-driven repayment plans.

The Department understands that other debt repayment plans
for particular fields exist as well, but views these analogously
to the Department’s own IDR plans. Moreover, these loan
repayment programs, while generous, affect only a small fraction

of borrowers. For example, in fiscal year 2021, the National



Health Service Corps made fewer than 7,000 new Loan Repayment
Program awards and the Nurse Corps made about 1,600 LRP
awards.l??2 The Association of American Medical Colleges
estimates that there were about 21,000 graduates of US medical
schools in per year in the most recent few academic years, and
during the same time period, the number of first time candidates
taking the national Nurse Licensing Exam (NCLEX-RN) has totaled
over 160,000 annually.l43 This means that these loan repayment
programs are used by only a fraction of students.

Changes: None.

D/E Metric

Support

Comments: Two commenters noted that the D/E metric is a
critical means to identify programs that do not serve students.
According to these commenters, it will help protect students,
particularly students from marginalized communities, from
entering low-value programs.

Discussion: We thank commenters for their support.

142 The NHSC Loan Repayment Program (LRP) currently includes LRP programs for

clinicians working at Indian Health Services facilities. See Indian Health
Service (n.d.). NHSC Loan Repayment Program. U.S. Department of Health and
Human Services Indian Health Service (retrieved from
https://www.ihs.gov/loanrepayment/nhsc-loan-repayment-program/). U.S.
Department of Health and Human Services, Health Resources and Services
Administration (2021). Report to Congress: National Health Service Corps for

the Year 2021 (available at https://bhw.hrsa.gov/sites/default/files/bureau-
health-workforce/about-us/reports-to-congress/report-congress—-nhsc-2021.pdf) .
143 See Association of American Medical Colleges (2022). 2022 FACTS:
Enrollment, Graduates, and MD-PhD Data (https://www.aamc.org/data-
reports/students-residents/data/2022-facts-enrollment-graduates-and-md-phd-
data). National Council of State Boards of Nursing (2023). 2022 NCLEX®
Examination Statistics (Vol. 86). National Council of State Boards of
Nursing, Inc. ISBN 979-8-9854828-2-9 (retrieved from www.ncsbn.org/public-
files/2022 NCLEXExamStats-final.pdf).



Changes: None.

Comments: One commenter noted that D/E rates can be accurately
and rapidly calculated using data available to the Department,
are easy for students and institutions to understand, and are
hard for institutions to manipulate or circumvent.

Discussion: We thank the commenter for their support.

Changes: None.

General Opposition

Comments: One commenter noted that graduate students are
sophisticated and should be able to make decisions on their own
based on evaluating costs and benefits. Allowing the Federal
Government to signal its opinion or remove funding unfairly
limits a student’s right to choose the program according to this
commenter.

Another commenter suggested that the D/E measure should not
apply to graduate programs, since their undergraduate
experiences affect future earnings.

Discussion: Graduate debt is growing as a share of Federal
borrowing. While we might hope that graduate students’ relative
sophistication would result in fewer students taking on
unaffordable debt, the data described in the RIA show that many
graduate programs still lead to unaffordable debt. This problem
may partially be addressed by the transparency provisions in
subpart Q of these final regulations, which would for the first
time produce accurate information on the net prices of graduate

degree programs to better inform students about costs. Given



the very high debt levels associated with some graduate
programs, however, we seek to protect borrowers and taxpayers
from all programs that consistently leave most of their
graduates with unaffordable debts. Among non-GE programs, we
will provide D/E and EP information to students and require
acknowledgments at high-debt-burden programs to make sure
students have this information when they make their choices. GE
programs that consistently leave students with high debt-burdens
will lose eligibility to participate in the title IV, HEA
programs.

With respect to the influence of undergraduate experiences,
students pursue graduate education expecting that they will
benefit from additional education. The rule requires
measurement only of the debt students acquire at the graduate
level when measuring the D/E rates of graduate programs yet
credits the program with the entirety of a students’ earnings
(as opposed to the increment to those earnings added by
attending the graduate program). Regardless of the extent to
which students’ undergraduate experience influences their
earnings, their graduate debt should be affordable given what
they can earn following program completion.

Changes: None.

Comments: One commenter contended that the rule rewards low
graduation rate programs with higher typical salaries than would
be the case with an acceptable graduation rate. According to

this commenter, the Department should downward adjust earnings



levels for low graduation rate programs and upward for higher
graduation rate programs.

Discussion: The median debt and earnings information underlying
the metrics in the rule are based on completers. For debt, the
goal is to capture the full amount students need to borrow to
obtain a credential. For earnings, we use completers’ median
earnings to better reflect the value of fully completing the
program. While we agree in principle that accounting for
completion rates may be additionally useful, in practice it is
infeasible to measure program level completion outcomes given
that students often do not enroll in a specific program at entry
(i.e., students enrolling in longer programs with overlapping
general education requirements often begin undeclared), making
it impossible to define completion cohorts. More generally, we
believe the measures as defined are a reasonable compromise in
measuring the debt and labor market costs of students who
complete a program—a group of students where there can be less
debate about whether the program should be responsible for their
outcomes.

Changes: None.

Comments: One commenter proposed that D/E should include other
types of debt, such as automobile loans and credit cards.
Discussion: The Department cannot definitively tie non-student
loan debt that students acquire, such as automobile loans and
credit card debt, to the student’s pursuit of a degree. The D/E

metric aims to measure how well a GE program prepares students



for gainful employment in a recognized occupation. Data on the
other debt students might incur is not readily available to us
and, more importantly, is outside of the scope of our regulatory
authority.

Changes: None.

Comments: A few commenters warned that it is unclear how D/E is
calculated for undeclared students.

Discussion: The D/E rates are calculated based only on students
who graduate from a program. Students initially undeclared are
counted in the program where they graduate at a given credential
level, and the debt they accumulate at that credential level is
included in their total debt.

Changes: None.

Comments: Several commenters contended that the D/E metric
prevents institutions from developing new programs, because an
institution that offers a new program will not have students
completing within 6 years.

Discussion: In instances where a program does not have data to
calculate the D/E rates, such as for a new program, there would
simply be no D/E metric available. There are no eligibility
consequences for a program with no D/E or EP rates available.
Additionally, we do not believe the rule would discourage an
institution from creating new programs unless the institution
expected the program to eventually lose eligibility due to high-
debt burdens or low-earnings.

Changes: None.



Comments: Two commenters argued that it is unfair to not allow
programs to improve or reintroduce a program once it has failed.
Another commenter contended that the Department should not
penalize an institution if it responsibly ends a program that
produces failing D/E rates in its final years.
Discussion: The rule allows institution to report transitional
D/E rates based on median debt outcomes for completers in the
two most recent award years for a temporary period. This
affords institutions the opportunity to improve their programs
in response to the metrics produced for their programs. After
this transitional period where institutions can improve their
measures, the metrics become more backward-looking, so this
opportunity is diminished.

If a program loses eligibility under the rule or if an
institution voluntarily discontinues a failing program, the
institution may not launch a similar program for 3 years. As we
discussed in the NPRM, we intend for this waiting period to
protect the interests of students and taxpayers by requiring
that institutions with failing GE programs take meaningful
corrective actions to improve program outcomes before
reintroducing a similar program with Federal support. The 3-
year period of ineligibility closely aligns with the
ineligibility period associated with failing the CDR, which is
the Department's longstanding primary outcomes-based
accountability metric on an institution-wide level.

Changes: None.



Comments: One commenter expressed concern about how D/E will be
calculated for colleges and programs that do not participate in
the Direct Loan program due to the low cost of tuition and fees.
Discussion: The median debt for programs whose students receive
no Direct Loans will be zero. This means that these programs
will pass D/E.

Changes: None.

Comments: One commenter suggested that students already
enrolled in a failing program should be allowed to receive title
IV, HEA aid until they complete the program.

Discussion: The Department is sympathetic to the potential
disruption for students who may continue to be enrolled in a
program that loses title IV, HEA eligibility. 1Institutions must
issue warnings to any student in or interested in a program if
the program fails one of the GE metrics and, therefore, faces a
potential loss of Title IV, HEA eligibility if it fails again.
Hopefully this will both allow students a chance to finish their
studies, at least in shorter programs, or to make plans to
transfer if the program loses funding.

The Department believes, however that most students will be
better served by transferring to a better performing program
rather than further accumulating debt or spending time in a
program where they will be unlikely to earn enough to manage it,
or not accumulate skills to earn more than a high school
graduate. Analyses presented in the RIA suggest that most

students will have other better options to which to transfer.



Changes: None.

Comments: Several commenters contended that the GE rule should
allow for transitional D/E rates for GE programs for a multiyear
period after the regulation takes effect.

Discussion: All programs will have transitional rates that will
be based on the debt of completers in more recent years for 6
years.

Changes: We have modified § 668.408(c) to give all programs the
option to report transitional rates for the first six years
after the rule is in effect. While we believe that most
institutions with GE programs have experience reporting similar
information under the 2014 Prior Rule, this change offers
flexibility and alleviates burden for some institutions to avoid
reporting on cohorts that completed six years or more
previously.

Comments: One commenter recommended that since the 2014 GE rule
only included the D/E metric, passage of either D/E or EP should
be sufficient for establishing that a program prepares students
for gainful employment. Other commenters suggested that we
require all programs to pass both measures, instead of some
being required to just pass one.

Discussion: As we explain in the NPRM!44 and elaborate upon
above, the EP measure captures distinct aspects of how programs
prepare students for gainful employment. The EP is based in

part on statutory provisions ensuring that postsecondary

144 88 FR 32300, 32325 (May 19, 2023).



programs build on the skills learned in high school and enhance
a students’ earnings capacity regardless of how much they
borrow. Whatever students’ post-college earnings are, it is
important that their debt levels are affordable and in
reasonable proportion to their earnings. GE programs must pass
both metrics to avoid consequences. Career training programs
that fail either or both metrics in a single year will be
required to provide warnings to students that the programs could
be at risk of losing eligibility for title IV, HEA funds in
subsequent years. Programs that fail the same metric in two of
three consecutive years would have lose their eligibility. The
two metrics together create the strongest framework for
protecting students and taxpayers.

Comments: One commenter raised concerns that institutions
cannot compel graduates to seek occupations in the field for
which they train.

Discussion: The purpose of these regulations is to increase the
likelihood that students entering career training programs are
given the skills and credentials to repay their student loans
and earn more than they would have had they not attended a
postsecondary program. Many students may find employment in an
occupation that differs from what the program prepared them for,
and we do not penalize programs for that.

Changes: None.



Exclusion or Inclusion of Certain Student Populations

Comments: One commenter contended that the earnings component
of the D/E rates calculation should exclude students who have a
title IV, HEA loan in military-related deferment status. The
commenter believed that including outcomes for such students in
the D/E rates would be arbitrary and exceed the Department’s
statutory authority, because such students’ military earnings
provide no information about the quality of the program. The
commenter recommended that the Department adopt the approach in
the 2014 Rule and exclude such students.

Discussion: The Department disagrees. As we acknowledged in
the NPRM, the D/E rates calculation in these regulations differs
from the 2014 Rule in certain respects. In the 2014 Prior Rule,
the Department reasoned that students with military deferments
should be excluded from the D/E rates calculations because they
could have less earnings than if they had chosen to work in the
occupation for which they received training. The final rule
went on to state a student’s decision to enlist in the military
is likely unrelated to whether a program prepares students for
gainful employment, that it would be unfair to assess a
program’s performance based on the outcomes of such students,
and that the Department believed that this interest in fairness
outweighed potential impact on the earnings calculations and the

number of students in the cohort period.l4s

145 79 FR 64889, 64944-45 (Oct. 31, 2014).



However, we cannot now conclude with confidence that the
earnings of military personnel are unrelated to the
postsecondary programs that they completed. First, the latest
Quadrennial Review of Military Compensation (QRMC) shows how
strongly correlated educational attainment is with pay grade for
both enlisted personnel and officers. For example, in 2017
while none of the enlisted personnel at the lowest reported pay
grade (E-2) had a bachelor’s degree or more, 55 percent of those
in the highest pay grade for enlisted personnel had at least a
B.A. Similarly, virtually all officers (91 percent) at the
lowest pay grade had a bachelor’s degree, while 80-100 percent
of the officers in the top pay grades had an advanced degree,
with that share increasing with the pay grade. Educational
attainment is clearly a key component of pay grade in the
military, and program quality is a key factor in attainment.?4®

More broadly, program quality determines the skills a
student will receive and have available to them on the job.
Whether that job is in the military or in some other field with
a step-and-lane-style pay schedule, skill is still an important
determinant of job success and pay, if for no other reason than
more skilled employees (or military personnel) have more
opportunities for advancement. That can be as simple as
promotion to Officer, but it also includes opportunities such as

the military’s opportunities for service members to be trained

146 See tables 2.1 and 2.1 in Department of Defense (2020). Report of the
Thirteenth Quadrennial Review of Military Compensation, Volume I, Main Report
(https://militarypay.defense.gov/Portals/3/QRMC-Vol 1 final web.pdf).



in designated military skills or career fields, which require
special advanced training or educational credentials in key
fields that military seeks to promote. Training in these fields
can earn personnel a bonus upon completion of their role, plus
whatever career advancement comes from a military career in
those valued fields.!?%’

Furthermore, including these earners would likely raise the
median income measured for their particular program because this
group of program completers are demonstrably employed, and
because, as the latest QRMC demonstrates, the military has long
sought to (and surpassed) a goal of paying service members at a
level equivalent to the 70th percentile of comparably educated
and experienced civilians. Nevertheless, there is still a
possibility that this group of program completers may have
earnings that do not otherwise support the debt they incurred.
Servicemembers should receive the same consumer protections
afforded to other student borrowers from their GE program
completer cohort. Accordingly, the Department has concluded
that their earnings should be reflected in the data that we use
to provide information about and evaluate GE programs supported
by title IV, HEA student assistance. This conclusion is
reasonable and, as we explained in the “Reliance Interests”
section of the NPRM, this approach does not implicate any

significant reliance interests.

147 Department of Defense, Under Secretary of Defense (Comptroller) (n.d.).
DoD 7000.14 - R: Military Pay Policy - Active Duty and Reserve Pay, Volume 7A
(https://comptroller.defense.gov/Portals/45/documents/fmr/Volume 07a.pdf) .



Changes: None.

Comments: One commenter suggested that the Department should
consider programs with fewer than 30 students as “passing due to
insufficient data.” The commenter contended that this label may
help to mitigate the incentive for schools to cap program
enrollment at 29 students.

Discussion: In principle, the Department agrees that “passing
due to insufficient data” is one appropriate label for programs
that have too few completers in the applicable cohort for
metrics to be issued. That label conveys potentially helpful
information, and we may use that or similar language to describe
programs in the future. We note that these rules specify the
conditions under which programs pass or fail the D/E and EP
metrics (§ 668.402), along with the conditions under which the
Department does not issue the D/E rates or the EP measure
because of an insufficient number of completers (§§ 668.403(f)
and 668.404(d)). Those rules do not require the Department to
use particular labels to describe programs that are subject to
these metrics. At the appropriate times and consistent with
these rules, the Department will make the necessary choices
regarding the details of the Department’s program information
website, through which student acknowledgments will be
administered (§S 668.407 (b) and 668.605(c) (3), (g)), as well as
the warnings with respect to GE programs (§ 668.605).

Changes: None.



Comments: One comment expressed concern about how to calculate
the data for students that do not complete their program of
study because they choose to enter the workforce once they gain
a certification in a program.

Discussion: Students who do not earn a credential are not
counted in the earnings or debt metrics for a program. If a
student does not complete an associate degree after obtaining a
certificate, that student would be counted in the completer
cohort for the certificate program. We may expect that
student’s earnings would be less than their earnings would have
been if they completed the associate program, but so, too, would
their debt. Regardless, we expect the majority of students
completing a certificate to out-earn individuals with only a
high-school diploma and to not have a high debt-burden.

Changes: None.

Discretionary D/E Measures

Comments: One commenter posited that D/E has a low correlation
with a measure of return on investment (ROI) that the commenter
themself created. The commenter then compares pass/fail under
GE to pass/fail under their personal formula to assign whether
they think a program “correctly” or “incorrectly” passes or
fails. The commenter uses such comparisons to recommend changing
amortization periods for graduate students and that the D/E rate
should be assessed on the basis of the annual earnings rate

alone.



Discussion: We appreciate the commenter’s suggestions, and
analysis of how this rule’s parameters could be modified to
better align its pass/fail outcomes with the commenter’s own
estimates of program-level ROI. However, there are numerous
issues with the commenter’s methodology that do not make it an
appropriate standard for judging whether the metrics used and
pass/fail outcomes in GE are “correct” or “incorrect.” This
includes several self-acknowledged reasons why the methodology
systematically overestimates or underestimates ROI for different
types of programs, and assumptions that students’ earnings
trajectories relative to their peers do not change over time.

In addition, the commenter’s attempt to create counterfactual
wages relies on adjustments made on very broad educational
credential by field of study groups that do not reflect specific
programs well.

Changes: None.

Comments: Several commenters argued that the evidence cited for
the use of the 20 percent discretionary income threshold is not
strong. Several commenters note that the 20 percent
discretionary D/E threshold can be traced back to a 2006 report
from Economists Sandy Baum and Saul Schwartz. The commenters
asserted that discretionary income 1is always defined arbitrarily
(i.e., attempts to draw distinctions between discretionary and
nondiscretionary expenditures are fraught with difficulty).

Other commenters contended that the (annual) D/E threshold is



based on affordability of mortgage rates and should not be used
for student debt.

Discussion: As the commenters noted, the 20 percent
discretionary D/E threshold is based on research conducted by
Sandy Baum and Saul Schwartz. Their research proposed
benchmarks for manageable debt levels, and the authors’ research
suggested that no student should have loan payments exceeding 20
percent of their discretionary income. In subsequent commentary
one of the authors argued that, if anything, a 20 percent
discretionary threshold for the median borrower is too
permissive and a stricter standard would be justified.!48
Although the starting point for their research was in the
context of the affordability of mortgage rates, their overall
point stands—that it would not be affordable for borrowers to
have student debt-service ratios beyond what is in the GE rule.
Changes: None.

Comments: One commenter asked how a school could pass the
discretionary debt-to-earnings rate and not the annual debt to
earnings measure. According to this commenter, if reasonable
scenarios do not exist, this ratio is irrelevant and does not
provide a reasonable additional option to schools.

Discussion: We carefully explain the relationship between the
two rates in the NPRM (see Figure 1 from the NPRM and the

surrounding text). Many programs with higher levels of earnings

148 See https://www.urban.org/urban-wire/devos-misrepresents-evidence-seeking-
gainful-employment-deregulation.



pass the discretionary D/E measure but not the annual D/E
measure.

Changes: None.

D/E Rates Thresholds

Comments: A few commenters argued that the thresholds align
with other measures of hardship: Borrowers with student loan
payments above 8 percent of income or 20 percent of
discretionary income experienced greater hardship than those
with payments below these thresholds.

Discussion: We thank the commenters for their support.
Changes: None.

Comments: Many commenters requested that the Department return
to the D/E rate thresholds of 12 percent annual D/E and 30
percent annual discretionary D/E that were used in the 2011 and
2014 Prior Rules. Some of these commenters posited that the
changes from those thresholds to the D/E rate threshold in the
NPRM is arbitrary and capricious.

Several other commenters objected to the lack of inclusion
of the “zone” as in the 2014 Prior Rule, asserting that without
the zone, programs could fail because of fractions of a dollar
in the GE calculation or that programs do not have the space to
make necessary program changes.

Discussion: The Department considered these concerns and
decided to base the thresholds upon expert recommendations and
mortgage industry practice-—that is, the 8 and 20 percent

thresholds for annual and discretionary D/E, respectively. The



12 and 30 percent thresholds used in the “zone” were selected by
adding a 50 percent buffer to these evidence-based thresholds,
SO as to give institutions that were “close” to the D/E
thresholds an additional year to potentially improve their
performance.

In the final rule, the Department has adopted a transition
period where institutions can report debt information for more
recent completion cohorts. This provision is similar to a
transition provision that was included in the 2014 Prior Rule
under 34 CFR 668.404 (g) that permitted institutions to use
updated program costs in the outcome calculations for 5 to 7
award years, depending upon the length of the program. The
transition period for these regulations will allow any
improvements in the cost structure of programs to more rapidly
be reflected in institutions’ D/E rates.

Changes: None.

Comments: A few commenters stated that the 8 percent annual D/E
threshold would preclude for-profits from offering BAs and
eliminate many Associate of Arts (AA) programs. The commenters
believe these institutions will be forced to lower tuition;
therefore, this imposes a price cap on for-profit and vocational
institutions.

Discussion: Programs must pass either the annual D/E threshold
of 8 percent or the discretionary D/E threshold of 20 percent.
For programs with higher income levels, the discretionary rate

is more likely to apply, which allows median debt levels to be



higher relative to median earnings levels. The RIA shows that
the majority of proprietary associate and bachelor’s programs do
not fail the D/E metrics. We disagree with the commenters’
assertion that institutions will be forced to lower tuition to
pass the D/E rates, as the final rule allows institutions to set
tuition or find additional student resources so that students’
borrowing levels are reasonable in light of their typical
earnings outcomes and so that students do not take on more debt
than they can reasonably manage.

Changes: None.

Programs with Low Borrowing Rates

Comments: Some commenters suggested that the Department should
not subject programs with only a few borrowers to the D/E metric
or should use a different metric for them. According to this
commenter, a program with a small percentage of borrowers
overall that does not meet the debt to earnings ratio would
jeopardize the Pell Grant eligibility for the entire program.
Discussion: Programs with few borrowers are very unlikely to
fail the D/E rates measure. We calculate median debt among all
title IV, HEA recipients, including those who receive only Pell
grants. As a result, if the majority of program completers do
not borrow, the median debt of program completers will be zero.
The program will, therefore, pass the D/E metric. This
acknowledges the affordability of programs where many or most
students do not need to borrow to attend the program. As a

result, we see no risk that programs with few borrowers will



lose title IV, HEA eligibility as a result of the D/E provisions

of rule.
Changes: None.
Comments: One commenter believed that non-borrowers will not

look at the D/E ratios because they are not relevant to them.
Discussion: The D/E metric is primarily a measure of debt
affordability, capturing the share of a typical graduate’s
annual earnings that will need to be devoted to loan payments.
Under the transparency provisions in § 668.407, only prospective
students will provide acknowledgments prior to enrolling in an
institution. While ultimately those with no intention of
borrowing may not be concerned with potential loan payments,
prospective students may find information about the D/E rates of
different programs helpful as an indicator of the labor market
success of those programs’ graduates, the costs of the programs,
or both. More importantly, the information may inform their
choice of whether to enroll in the program, and if so whether to
borrow to attend. The rule will create more transparency on
earnings outcomes and the net price of programs, however, and we
expect that non-borrowers will find that information most
salient. Moreover, we also expect the D/E ratios to be relevant
to borrowers.

Changes: None.

Earnings Premium Metric




General

Comments: Many commenters expressed support for the EP measure
as a “common sense” threshold to measure completer earnings
against.

Discussion: We thank commenters for their support.

Changes: None.

Comments: Many commenters suggested that the EP measure is
arbitrary, not sufficiently studied, and not backed by research
evidence.

Discussion: The Department believes that the EP threshold,
which uses the median State-level earnings of high school
graduates in the labor force, is an intuitive benchmark for both
policymakers and prospective students. Comparison to the
earnings of those with only a high school diploma has long been
a measure of the effectiveness or value of completing a given
post-secondary credential in research literature.!4?®

Changes: None.

Comments: One commenter suggested that the EP threshold should
be higher to account for a student’s need to repay the loan debt
incurred in connection with the credential.

Discussion: The Department recognizes that calculating a “net

earnings premium” that subtracts from the EP some measure of the

149 See for example, see Goldin, Claudia & Katz, Lawrence F. (2010). The Race
Between Education and Technology. Cambridge: Harvard Univ. Press. Baum,
Sandy (2014). The Higher Education Earnings Premium. Urban Institute

(www.urban.org/sites/default/files/publication/22316/413033-Higher-Education-
Earnings-Premium-Value-Variation-and-Trends.PDF)—among other numerous
examples.



(amortized yearly) costs of college or debt service payments may
provide a reasonable measure of the financial gain to completing
a program in some contexts. However, under the rule, we will
use the EP measure to assess whether students who complete a
program are better off, strictly in terms of their earnings,
than individuals who never attended a postsecondary program.

The calculation of this measure is unaffected by the costs
students might incur to attend the program. The measure applies
even for a student whose education expenses might be entirely
covered by grant aid. We note that the D/E rates are intended
to assess a cohort’s ability to afford the debt they borrow to
pay the direct costs of attending the program, so we do not
additionally account for program costs in the EP measure.
Changes: None.

Earnings and Location

Comments: Many commenters suggested that earnings vary
substantially within a given State by urbanicity. These
commenters suggested that we adjust the D/E rates or EP
calculations for programs serving students in rural areas. Some
other commenters suggested using metropolitan or micropolitan
statistical areas (MSAs) to better distinguish between earnings
potential for completers within a given State.

Discussion: Though many commenters expressed concerns about
urban/rural divides in economic opportunity, their proposed
solutions often involved calculating earnings premiums at the

metropolitan area level. There are a few reasons the Department



sees this as a flawed approach. First, as Office of Management
and Budget (OMB) Bulletin No. 23-01 outlines, Core Based
Statistical Areas, such as Metropolitan Statistical Areas (MSAs)
“do not equate to an urban-rural classification; many counties
and county-equivalents included in Metropolitan and Micropolitan
Statistical Areas, and many other counties, contain both urban
and rural territory and populations.”150 There is plenty of
variety in the urban character of local areas even within area
designations as small as the MSA, and so calculating earnings
estimates at that level may not capture differences in labor
market opportunities by population density or other
characteristics of an area often associated with the urban/rural
divide.

The same OMB bulletin further warns that, in keeping with
the Metropolitan Areas Protection and Standardization (MAPS) Act
of 2021, agencies should be hesitant to use CBSA designations
for the administration or regulation of non-statistical programs
and policies. Our view is that while MSAs provide a useful
approximation to major and minor urban centers in a State, they
do not measure a relevant unit for the purposes of this
regulation. This is especially true in the context of

postsecondary education, where students often travel outside of

150 Executive Office of the President, Office of Management and Budget (2023).
Revised Delineations of Metropolitan Statistical Areas, Micropolitan
Statistical Areas, and Combined Statistical Areas, and Guidance on Uses of
the Delineations of These Areas (OMB Bulletin No. 23-01). Washington, D.C.



their home MSA to attend school and, as a result, are likely to
have considerable cross-MSA mobility after graduation.

Our view is informed by an analysis the Department
conducted to assess the viability of measuring earnings at the
metropolitan area level. To understand the implications of such
a change, we first examined how the earnings threshold would
vary across each State if it varied for metropolitan and non-
metropolitan areas. The IPUMS USA version of the ACS 5-year
sample for 2019 adds the necessary information to the PUMS data
to divide households into different geographic classifications
based on the metropolitan status of the area they live in, which
the IPUMS USA describes in this way: “[the relevant field]
indicates whether the household resided within a metropolitan
area and, for households in metropolitan areas, whether the
household resided within or outside of a central/principal
city.” Table 1.4 below shows how earnings thresholds would vary
if they were set at the median earnings for the same population
(high school graduates aged 25-34 who were in the labor force in
the previous year), divided by which type of metropolitan area

those individuals live in.

Table 1.4: Median Income for HS Grads 25-34 In Labor Force, by State and
Metro Status

Metropolitan status

Mixed Met. Not in In Met. In Met. Met. Area:
Status Met. Area Area: ' Area: NCF Miged Central Overall

Central City | Central City City Status
Alabama 21,582 23,000 21,177 29,202 22,445 22,602
Alaska 30,000 21,307 29,675 27,489
Arizona 21,582 18,111 26,000 26,471 25,453 25,453
Arkansas 22,527 21,902 30,000 25,569 24,000
California 25,000 26,073 26,178 26,073 26,073
Colorado 27,500 30,000 27,000 30,107 29,322 29,000
Connecticut 31,961 22,000 29,202 25,899 26,634
Delaware 26,634 25,453 26,471

District Of

Columbia 21,582 21,582
Florida 22,373 21,582 22,445 24,819 24,000 24,000
Georgia 24,000 22,700 24,000 25,030 23,000 24,435




Hawaii 30,000 26,330 26,978 30,245 31,288 30,000
Idaho 23,883 28,000 28,600 25,453 26,073
Illinois 25,036 26,073 22,297 26,634 25,000 25,030
Indiana 27,000 27,699 24,503 28,000 24,842 26,073
Towa 30,000 26,073 29,202 28,000 28,507
Kansas 25,569 24,819 23,438 30,544 26,073 25,899
Kentucky 26,073 22,945 20,221 25,359 23,012 24,397
Louisiana 26,073 26,500 20,024 26,386 21,000 24,290
Maine 25,453 29,830 21,798 26,073
Maryland 26,634 22,900 29,136 26,500 26,978
Massachusetts 26,073 28,000 30,000 30,349 29,830
Michigan 23,988 23,740 17,000 25,030 24,000 23,438
Minnesota 30,000 27,116 25,569 31,154 27,116 29,136
Mississippi 21,000 20,562 17,613 25,569 19,963 20,859
Missouri 25,000 23,988 21,307 25,575 26,471 25,000
Montana 25,030 25,453 28,159 25,453
Nebraska 29,783 29,800 21,307 34,092 25,782 27,000
Nevada 23,417 31,961 25,030 27,489 27,387 27,387
New Hampshire 31,961 28,057 28,057 36,652 32,373 30,215
New Jersey 23,438 27,325 23,620 26,222
New Mexico 19,548 26,741 20,400 20,859 25,453 24,503
New York 26,000 24,405 24,700 26,978 25,000 25,453
North Carolina 23,000 22,661 22,399 23,417 23,417 23,300
North Dakota 33,598 27,116 27,116 31,294
Ohio 24,435 25,569 18,326 26,073 23,000 24,000
Oklahoma 25,030 25,453 25,453 27,800 26,000 25,569
Oregon 23,988 23,000 25,569 29,800 24,435 25,030
Pennsylvania 25,453 26,073 21,307 27,806 25,030 25,569
Rhode Island 23,417 26,978 30,000 26,634
South Carolina 24,718 20,362 25,860 22,900 23,438
South Dakota 30,000 25,030 29,202 28,000
Tennessee 23,438 22,900 19,500 26,438 23,824 23,438
Texas 25,899 25,000 24,405 28,000 25,899 25,899
Utah 26,471 30,215 19,709 29,202 28,765 28,507
Vermont 25,000 30,215 26,200
Virginia 25,453 20,566 25,000 27,699 24,435 25,569
Washington 27,534 25,300 30,000 31,961 29,202 29,525
West Virginia 21,582 22,661 30,544 24,196 23,438
Wisconsin 30,000 29,617 22,160 27,116 28,507 27,699
Wyoming 27,082 31,961 30,544
Total 25,453 25,000 24,280 26,654 25,453 25,453

Table 1.4 illustrates the challenge of this approach. To the
extent that the commenters’ main concern about State-level
earnings thresholds is that institutions located outside of
metropolitan areas would be disadvantaged, the data does not
bear this out. In many instances, such as Alabama, Colorado,
and Illinois, the earnings threshold outside of metropolitan
areas would be higher than the current statewide standard
(displayed in the “Overall” column). Because many low-income
people live in cities, it is not consistently the case that
metropolitan areas or central cities have higher median incomes

for high school graduates than non-metropolitan areas. What is



more, this pattern is not consistent across States, suggesting
there is not a systematic disadvantage for non-metropolitan
areas that would justify switching to another standard that
would have its own disadvantages.

Changes: None.

Comments: Several commenters suggested using a school’s
location in a Persistent Poverty County as an additional EP
consideration. These commenters proposed that we could exclude
schools located in these counties prior to the effective date of
the GE rule from application of the EP measure, or we could
adjust the EP threshold for programs in such counties downward
by 20 percent.

Discussion: To understand the implications of this proposal, we
assessed whether each program would be exempt based on being
located in a Persistent Poverty County. To do this, we assigned
each program to a county based on the location of its main
campus and then determined whether that county was one of the
341 the Census Bureau determined to be persistently poor. We
then examined which institutions, and which major cities housed
institutions that would be exempt from the EP measure if we
modified the rule in this way. Below is a list of the 15
largest institutions located in a county that is Persistently

Poor under the Census’s definition:

Largest Institutions with Main Campuses in Persistent Poverty Counties in

Terms of Enrollment




6-Digit Total Number of
Institution Name Location

OPEID Enrollment|Programs
University of Florida 1535 45,996 324 Gainesville, FL
Temple University 3371 40,537 255 Philadelphia, PA
Fresno City College 1307 40,431 114 Fresno, CA
University of Georgia 1598 35,589 296 Athens, GA

College Station,

Texas A&M University 3632 34,089 252 TX
Ohio University 3100 33,722 190 Athens, OH
El Paso Community College 10387 31,413 81 El Paso, TX
University of Texas Rio
Grande Valley 3599 30,710 121 Edinburg, TX
West Virginia University 3827 30,592 192 Morgantown, WV
Georgia Southern University 1572 30,141 111 Statesboro, GA
FEast Carolina University 2923 30,021 172 Greenville, NC
Brigham Young University -
Idaho 1625 29,243 84 Rexburg, ID
Central Michigan University 2243 28,126 150 Mt Pleasant, MI
University of Texas at E1
Paso 3661 27,759 141 El Paso, TX

This list is a clear signal that the Persistent Poverty County
exemption would be poorly targeted from the perspective of
identifying institutions facing insurmountable economic
conditions that would merit exemption from the general standard
laid out in the NPRM. A number of the institutions on this list
are major State flagship institutions with a strong track record
of graduating large numbers of students into stable and well-
remunerated employment, suggesting that being located in these
counties is not in fact outcome determinative for students in
such institutions. The exercise reveals a limitation of the
approach more generally, which is that these institutions draw
on students from a variety of different locations, and their
graduates go on to work in many different places outside the
county where the institution is located.

An additional datapoint that reveals that this measure of

county poverty may not well capture economic conditions that



dramatically impede labor market success for college graduates
is the list of the 15 cities in Persistent Poverty Counties with
the largest enrollment across all institutions and programs

located there:

Top Cities in Persistent Poverty Counties in Terms of Enrollment
City Total Enrollment [Total Number of Programs
Philadelphia, PA 147,782 1,300

Fresno, CA 74,385 352

Brooklyn, NY 72,679 340

El Paso, TX 64,957 254

New Orleans, LA 58,608 532

Gainesville, FL 57,652 379

Bronx, NY 57,528 301

Baltimore, MD 51,202 542

Athens, GA 40,123 363

College Station, TX 34,089 252

Athens, OH 33,722 190

Richmond, VA 33,323 257

Statesboro, GA 32,570 163

Morgantown, WV 30,824 201

Edinburg, TX 30,710 121

This list includes a number of the country’s largest cities, as
well as a number of college towns. This gives us pause for two
reasons: first, the inclusion of major cities with both a high
incidence of poverty and vibrant economies suggests that the
Persistent Poverty County construct is not designed to capture
the kind of within-county inequality that allows deep poverty to
coexist with strong labor markets for college graduates.

Second, the existence of so many college towns suggests that the



measurement of Persistent Poverty Counties may partly be picking
up places where a large fraction of the area’s residents are
students who are in school and therefore not in the labor force
or working only part time, perhaps exaggerating the true extent
of poverty in the area, or at least not reflecting its likely
transience for the individuals being measured, who can expect a
significant increase in their standard of living once they
graduate from college.!® Additionally, in such cases we would
not expect this more transient poverty measured in college towns
to be an impediment to the earnings trajectory of students after
college.

Changes: None.

Economic Swings

Comments: Several commenters expressed concern about how
earnings data would be affected by rapid downturns in the
economy. Their concerns largely regarded the lag between the
economic conditions at the time students incur their debts and
when the earnings are assessed. Other commenters argued that
the EP threshold could not accurately account for the labor
market impact of national events, such as a pandemic, or for
more localized labor market events, such as a natural disaster.
Discussion: The Department recognizes that economic conditions
can change rapidly, that the earnings premium for a program

during a booming economy may differ from that premium during a

151 See the Census’s own analysis of poverty measurement in college towns here:
Www.census.gov/library/stories/2018/10/off-campus-college-students—
poverty.html.



downturn, and that students often make decisions about their
educational investments without a full picture of the economy
they will graduate into. Nonetheless, we believe the
uncertainty around the broader economic conditions provides more
reason to monitor and enforce rules around the economic outcomes
for students who graduate from a given program through the EP
measure. One benefit of a college education is some degree of
insulation from economic downturns, and an important measure of
program quality is the robustness of its graduates’ employment
outcomes to economic shocks.

The EP threshold is well suited to adjust to State or
national disruptions to the labor market. The earnings of high
school graduates tend to be much more pro-cyclical than those of
college graduates. That suggests that the EP threshold will
tend to fall more in economic downturns than will the median
earnings of college graduates, therefore buffering the impact on
program outcomes. It is possible that the EP threshold may not
adjust for more localized labor market shocks at the sub-State
level. The Secretary may, however, have authority under statute
to waive or modify reqgulatory provisions that apply to
institutions in disaster areas or that are significantly
affected by disasters.l52 The Department is not convinced that
the rules here should be further adapted to address such
exceptional circumstances.

Changes: None.

152 See, for example, 20 U.S.C. 1098bb(a) (2) (E).



EFarnings Threshold for Graduate Programs

Comments: A few commenters suggested using a different EP
threshold for programs that issue graduate degrees. One
suggestion was that we use the median earnings of bachelor’s
degree recipients who majored in the same field as the graduate
degree.

Discussion: The 2019 5-year American Community Survey (ACS)
contains information on bachelor’s degree fields for survey
respondents. These data are available in broad categories that
generally align with similar CIP categories. The median
earnings for those age 25-34 in the labor force with a
bachelor’s degree and a recorded major category is around
$46,000, reported in 2019 dollars. The range of median earnings
by degree field is substantial, ranging from around $28,000 to
$71,000.

The Department recognizes the logic of this approach, but
also has identified some substantial disadvantages. For
example, the data do not have enough individuals in the sample
to provide robust State-level estimates of median earnings for
all fields of study. Further, the use of comparable
undergraduate earnings relies on the assumption that those who
seek a post-baccalaureate credential have a bachelor’s degree in
a similar field. This may not be the case, however,
particularly for degrees that are less reliant on the attainment
of a specific set of undergraduate prerequisites. We currently

lack comprehensive information on the bachelor’s degrees



typically obtained by graduate students in each field. The
Department believes that using the same standard for the EP for
graduate programs provides some degree of protection from
programs not meeting even this low bar.

Changes: None.

ACS Earnings Measures

Comments: At least one commenter suggested that because the ACS
relies on self-reported earnings, rather than on administrative
data, these earnings metrics are not comparable.

Discussion: The ACS is a commonly used source of data on the
experiences of a representative sample of Americans and a
provider of many key economic indicators used by governments and
researchers throughout the country. The Census Bureau regularly
reviews the accuracy of the data. The survey relies on decades
of experience from nationally recognized experts to develop and
constantly improve the quality of the information provided
through these surveys. The U.S. Census Bureau has researched
the accuracy of ACS income data and found that income data from
the ACS corresponds well with administratively reported earnings
measures (e.g., via employer provided W2 forms) in IRS
records.!® The ACS is the best available data to measure the
State-level earnings by education level used in the construction
of the earnings threshold and the commenter did not provide an

alternative source for comparable data.

153 See www.census.gov/content/dam/Census/library/working-
papers/2016/acs/2016 Ohara 0l.pdf.



Changes: None.

Comments: One commenter noted that recent earnings gains have
been largely among those in the labor force without a post-
secondary credential. When more recent years are used as the
basis for the EP threshold, this could raise the bar such that
more programs fail.

Discussion: The Department believes that this comment
highlights the value of using a dynamic measure from concurrent
survey data, rather than a static benchmark. In cases where the
economy improves for those without a post-secondary credential,
the EP threshold could increase. If so, it appropriately sets a
higher bar for college programs’ performance.

Changes: None.

State and National Benchmarks

Comments: One commenter argued that standards for aid programs
are set nationally—for example, a single maximum Pell grant
amount, and standard national limits for undergraduate debt by
level and dependency status. The commenter maintained that
instituting different State-level thresholds for the EP by
program location runs counter to this national framework.
Discussion: The earnings threshold is meant to proxy for the
earnings levels that a typical student might obtain if they did
not earn a postsecondary credential. As shown in the NPRM,
these earnings vary across States for a variety of reasons
related to local economic conditions, of the policies of States,

Tribes, and Territories, and other factors. For example, States



establish requirements for programs, licensing, or both.

States, Tribes, and Territories also establish requirements for
earning a high school diploma and its equivalency.

Additionally, because State policy can have a substantial impact
on both aid and on local labor market conditions, the Department
believes that a State-level EP threshold is appropriate since
the EP threshold is meant to measure the earnings that a student
might have obtained had they not attended college.

Changes: None.

Comments: Some commenters thought that the proposed regulations
needed to make more distinctions in outcomes based on the sizes
of the institutions as well as the type of educational program
and said the Department should consider the differences in the
variety of jobs that students pursue from programs that are not
specialized to lead into careers. Some concern was also
expressed that there would be national earnings for programs
compared to regional earnings information for high school
graduates, as well as noting that many small programs would not
be captured under the proposed regulations.

Discussion: The financial value transparency framework is
intended to provide information to students and families about
average educational debt and average program earnings using the
CIP codes for those programs. This provides students and
families with useful information not only about different
programs offered at one institution, but also to compare

comparable programs offered at different institutions.



Institutions are in the best position to determine what
additional information will provide context about the impact the
size of an institution may have on the educational experience
and the job opportunities that may be available to program
graduates. We note that the average earnings provided for a
program are based upon that program’s graduates and therefore
have some direct connection to the institution whose programs
are at issue. This provides a reasonable comparison with the
earnings for high school graduates in that region.

Changes: None.

Comments: One commenter suggested that, in place of the State-
level median earnings on ACS, the Department should use BLS data
on the lower end of earnings for a given career path. For
example, the EP threshold could be the 10t percentile of
earnings for those who are employed in a given occupation.
Discussion: BLS’s Occupational Employment and Wage Statistics
contain national-level data on annual wages at the 10th, 25th,
50th, 75th, and 90th percentile, by industry code (North American
Industry Classification System) and by occupational code
(Standard Occupational Classification System). Across roughly
450 broad occupational codes, about 11 percent of occupational
codes had 10th percentile earnings of less than $25,000 (roughly
the EP threshold). Using the BLS threshold would mean that most
programs would likely be held to a higher threshold than they
would under the ACS measure, and that the threshold would have

no adjustment for geography. The Department intends the



earnings threshold to represent a benchmark level of earnings
that students would obtain had they not pursued a post-secondary
credential. As the comparison to BLS benchmarks suggest, this
is a more conservative minimum bar on which to hold programs
accountable. 1In our view it is the more appropriate threshold
to determine whether career training programs are preparing
their students for gainful employment.

Changes: None.

Comments: Two commenters suggested that students who earned
higher-level credentials (such as a bachelor’s degree or a
graduate degree) were more likely to seek employment out of
State.

Discussion: The earnings threshold is meant as a proxy for what
students would earn had they not attended college, not to put
graduates’ earnings in context based on where they work after
college. Accordingly, the high school earnings levels in the
states where students come from is more relevant. We have
clarified in the final rule that if 